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Published monthly and containing the latest decisions affecting 
Ihe jurisdiction and practice of Justices of the Peace, Magistrates 
and Aldermen, as also those matters concerning which they may 
from" time to time be consulted, together with the decisions of the 
several Courts of the State of Pennsylvania, affecting state, county, 
township and borough officials, in their official capacity. 



Millington Lockwood v. Elk Flint Bottle Co. 

In suit against a foreign corporation, the summons was served 
upon the manager of the defendant corporation at Shinglehouse, and 
not upon the agent named in the statement filed with the Secretary 
of the Commonwealth under the provisions of the Act of April 22, 
1874, P. L. 108, and not in accordance with the provisions of the 
Clause 8, Sec. 2, of the Act of April 3. 1903, P. L. 139. Held, that 
♦here is no reason to believe that the Legislature intended to make 
it more difficult to obtain service upon a foreign corporation than 
upon a domestic corporation. The language of the Act indicates a 
purpose to facilitate the service of process and the provisions of 
Clause h, were intended as cumulative. Held, further, that the ser- 
vice upon the agent of defendant, in the County wherein it is en- 
gaged in business, is good under the provisions in Clause a, of Sec. 
2, of the Act of April 3, 1903, P. L., 139. 

Foreign Corporation — Domestic Corporation — 
Service of Process — ^Jurisdiction. 

No. 64, March Term, 1907, C. P. of Potter County. 
Nelson & Maynard, Attorneys for exceptions. 
C C. Van DeBoe, contra. 
Opinion by Ormerod, P. J., May 27, 1907. 

Judgment was entered by a justice of the peace 
against the defendants by default for $21.14 and costs on 
the 31st day of December, 1906. It was certioraried to 
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Millington Lockwood v. Elk Flint Bottle Co. 

the Court of Common Pleas and the main exception raised 
was that there was not a proper service upon a foreign 
corporation doing business in this state, as shown by the 
exceptions and the opinion of the Court. 

Exceptions. 

The plaintiff in error excepts to the record in this 
case for the following reasons: 

First. That the plaintiff in error is a foreign corpo- 
ration doing business in the State of Pennsylvania, and 
that they have a duly authorized agent appointed by the 
Secretary of the Commonwealth, upon whom all legal pro- 
cess must be served under the statute, the record in this 
case showing that the summons were served upon the 
manager of the Elk Flint Bottle Company, and not upon 
the agent, as required by law. 

Second. The record does not show what day or 
hour the summons is returnable. 

Third. The record does not show any claim by the 
plaintiff or any amount claimed in order to give the Justice 
jurisdiction. 

Fourth. The record does not show any appearance 
by the plaintiff or any one for him or that any evidence 
was heard. 

Fifth. The records show the summons were served 
upon one person by the name of Carlson, and the sum- 
mons does not show that any person by that name of Carl- 
son was served with the summons by the Constable. 

Sixth. The Justice added the costs and included it 
in and as a part of the judgment, which he was without 
jurisdiction to do. 
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Millington Lockwood v. Elk Flint Bottle Co. 

OPINION. 

The second, third and fourth exceptions are not sus- 
tained by the record. 

The first exception raises the question of proper ser- 
vice of the summons. The defendant is a corporation in- 
corporated under the laws of Massachusetts and engaged 
in the manufacture of bottles at Shinglehouse, this 
county. 

The summons was served upon the manager of the 
defendant at Shinglehouse and not upon the agent 
named in the statement filed with the Secretary of the 
Commonwealth under the provision of the act of April 22, 
1874. 

It is contended by the plaintiff in error that the only 
manner in which service can be had upon it is under the 
provision of clause 8, Sec. 2, of the Act of 1903, P. L. 139. 

Section 2, of the Act of April 3, 1903, provides that 
the writ of summons, etc., may be served upon a corpora- 
tion, a partnership limited, or a joint stock company in the 
county wherein it is issued in any of the following methods 
and then be made, as set forth in clauses a, b, c, d, e and f, 
and in clause g, how it may be made out of the county, 
and clause h, an additional method, where the defendant 
is a foreign corporation. There is nothing in the language 
of Section 2 to limit it to domestic corporations. It is clear 
and explicit and it is only necessary to give it its literal 
meaning to determine what the Legislature meant. 

The Act of 1 90 1 embraces every method of service 
provided by former legislation and greatly enlarged the 
method. 

There is no reason to believe that the Legislature 
intended to make it more difficult to obtain service upon 
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Millington Lockwood v. Elk Flint Bottle Co. 

a foreign corporation than a domestic corporation. The 
language of the Act indicates a purpose to facilitate the 
service of process and the provisions of clause h in our 
opinion were intended as cumulative. We are of the 
opinion that the service upon the agent of the defendant 
in this county wherein it is engaged in business is good 
under provision in clause a of Section 2. 

As a rule, objections raised to service of process are 
either for the purpose of delay or to harass the plaintiff, 
and we are not inclined to search for reasons for a differ- 
ent construction than the ordinary interpretations of the 
language used will admit. 

And now, May 27th, 1907, exceptions are over-ruled 
and judgment is affirmed. 

Reported by Nelson & Maynard, Coudersport, Pa. 
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Christley v. County of Butler 

The Act of April 20, 1905, P. L. 246, allows a certain rebate on 
timber lauds of a certain character, up to 500 acres in the hands of 
any one owner, i.e., all owners of timber land coming within the re- 
quirements of the Act, whose holdings do not amount to more than 
hwe hundred acres, are given an exemption of eighty per centum, of 
the tax levied on the valuation of said lands, or such part thereof 
"as does not amount to more than forty-five cents per acre, whilst 
the holder of more than five hundred acres must pay the whole tax 
assessed on all over five hundred acres. Thus it is possible under 
this Act to find two different persons paying different rates of tax- 
ation on the same kind of land, and also to find the same person pay- 
ing different rates on the same kind of land held by him, dependent 
only on the quantity. This is not only a classification of timber lands 
as such, but it is also a sub-classification of such lands according to 
their quantity, which is not permissible under the Constitutional 
provision requiring uniformity of taxation on the same class of sub- 
jects, as expounded in the authority above referred to. 

The Act of April 20, 1905, cannot be sustained, for the reason (i) 
that it rests on a quantitative classification of the property of a cer- 
tain kind and (2) for the reason that the property sought thereby 
to be in part exempt from taxation does not fall within any of the 
classes of property which may be exempt from taxation by legislative 
enactment. Judgment is therefore entered for the defendant, on the 
case staled, this 27th day of July, 1907. 

Timber Land — Exemption from Taxation — Consti- 
tutional Law — ^Uniformity of Taxation. 
No. 51, June Term, 1907, C. P. of Butler County. 
Plaintiff, P. P. 

James B. Mcjunkin, Attorney for defendant. 
Opinion by Galbreath, J., July 27, 1907. 

OPINION OF COURT. 

This is a case stated for the opinion of the Court, and 
grows out of an appeal from the assessment of the plain- 
tiff's land for purposes of taxation. The township assessor 
did not make return to the County Commissioners of the 
number of acres — ^about one hundred and thirty — of plain- 
tiff's said tract, which is maintained as timber land, as pro- 
vided by the Act of April 20, 1905, P. L. 246. The case 
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Christley v. County of Butler. 

Stated raises but one question — ^that is, the constitutional- 
ity of the said Act of Assembly, it being admitted that the 
plaintiff has taken the necessary steps to bring himself 
within the provisions thereof. 

The statute in question is entitled "An Act to encour- 
age the planting and the maintaining of sprout forest and 
timber trees, and providing that those who thus aid shall 
be exempt from taxation; defining the duties of the town- 
ship assessor of taxes, and penalties for violation of this 
Act/' Sec. I provides: "That in consideration of the pub- 
lic benefit to be derived from the planting and cultivation 
of forest or timber trees, the owner or owners of any land 
or lands in this Commonwealth who shall plant the same 
with forest or timber trees in number not less than three 
hundred to the acre shall have a rebate in his or her or its 
taxes to the amount of eighty per centum thereof thereon 
for a period of thirty-five years: Provided that such re- 
bate shall not amount to more than forty-five cents per 
acre," etc. 

The second section of said Act provides that "The 
owner or owners of any land or lands in this Common- 
wealth who shall maintain upon said land or lands sprout 
forest or timber trees, in number not less than three hun- 
dred to the acre, shall be entitled to and receive the rebate 
of taxes as provided in section one," etc. 

The proviso in the sixth section is as follows: "Pro- 
vided, however, that the provisions of this Act shall not 
be construed so as to exempt from taxation more than 
five hundred acres owned by any one person," etc. 

Sections one and two of article nine of the Constitu- 
tion which, it is claimed on part of the defendant county 
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are offended against by the above enactments, are as fol- 
lows: 

Section One. "All taxes shall be uniform upon the 
same class of subjects within the territorial limits of the 
authority levying the tax and shall be levied and collected 
under general laws; but the General Assembly may, by 
general laws, exempt from taxation public property used 
for public purposes, actual places of religious worship, 
places of burial not used or held for private or corporate 
profit, and institutions of purely public charity." 

Section Two. "All laws exempting property from 
taxation, other than the property above enumerated, shall 
be void." 

It has been repeatedly held that the subjects *of taxa- 
tion may be classified by legislative enactment, and that 
uniformity, within the meaning of the Constitution, is se- 
cured when the tax is uniform upon all the members of a 
class. The classification, however, must be according to 
kind, and must not rest on a difference in quantity of the 
same kind. 

"A pretended classification that is based solely on a 
difference in quantity of precisely the same kind of prop- 
erty, is necessarily unjust, arbitrary and illegal. For ex- 
ample, a division of personal property into three classes 
with a view of imposing a different tax rate on each — 
Class I, consisting of personal property exceeding in value 
the sum^ of one hundred thousand dollars; class 
2, consisting of personal property exceeding in 
value twenty thousand dollars and not exceed- 
ing one hundred thousand dollars, and class 3, 
consisting of personal property not exceeding in 
value twenty thousand dollars — ^would be so manifestly 



Digitized by 



Google 



8 justices' law reporter 

Christley v. County of Butler. 

arbitrary and illegal that no one would attempt to justify 
it. * * * These limitations on the power of the leg- 
islature mean something. They are plainly intended to 
secure, as far as possible, uniformity and relative equality 
of taxation by prohibiting generally the exemption of a 
certain part of any recognized class of property and sub- 
jecting the residue to a tax that should be borne uniformly 
by the entire class, and by guarding against any other 
device that necessarily or intentionally infringes on the es- 
tablished rules of uniformity and relative equality, which, 
as we have seen, underlie every just system of taxation." 

cope's estate, 191 PA., I. 
The statute under consideration allows a certain re- 
bate on timber lands of a certain character, up to five hun- 
dred acres, in the hands of any one owner. That is, all own- 
ers of timber land coming within the requirements of the 
Act, whose holdings do not amount to more than five hun- 
dred acres, are given an exemption of 80 per centum of the 
tax levied on the valuation of said lands, or such part 
thereof as does not amount to more than forty-five cents 
per acre, whilst the holder of more than five hundred acres 
must pay the whole tax assessed on all over five hundred 
acres. Thus it is possible under this Act to find two dif- 
ferent persons paying different rates of taxation on the 
same kind of land, and also to find the same i>erson pay- 
ing different rates on the same kind of land held by him, 
dependent only on the quantity. This is not only a classi- 
fication of timber lands as such, but it is also a sub-classi- 
fication of such lands according to their quantity, which is 
not permissible under the Constitutional provision requir- 
ing uniformity of taxation on the same class of subjects, 
as expounded in the authority above referred to. 
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Christley v. County of Butler. 

We are of opinion, too, that the statute oifends 
against the Constitutional prohibition of exemption from 
taxation, except in those classes of property enumerated 
in the Constitution. The Act, in its title, purports to be an 
Act exempting certain persons from taxation, in that it 
sets forth the purpose to be, in pwirt, "that those who thus 
aid shall be exempt from taxation." And this expressed 
purpose is sought to be made effective by the provisions 
of the Act, which give a partial exemption from taxation 
to the holders of timber land, up to five hundred acres 
in the hands of any one owner. But the right to exempt 
in part argues the right to exempt from the payment of 
all taxes on lands of this character, and does not differ in 
principle from a total exemption of such lands from taxa- 
tion. The property sought to be exempt, however, does 
not fall within any of the classes of property, which, under 
Section i, of Article 9 of the Constitution, above referred 
to, may be exempt from taxation by Act of Assembly, and 
the statutory attempt to so exempt it becomes void under 
Section 2, of said Article of the Constitution. 

We conclude, therefore, that the Act of Assembly 
under consideration cannot be sustained, for the reason 
(i) that it rests on a quantitative classification of the prop- 
erty of a certain kind and (2) for the reason that the prop- 
erty sought thereby to be in part exempt from taxation 
does not fall within any of the classes of property which 
may be exempt from taxation by legislative enactment. 
Judgment is therefore entered for the defendant, on the 
case stated, this 27th day of July, 1907. 
By the Court, 

Eo die a bill of exceptions is sealed in favor of the 
plaintiff. 

By the Court. 
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Commonwealth v. Charles Jones 

The Act of March 14, 1907, so far as it attempts to change the 
method of proceeding from a summary proceeding, triable before a 
Justice of the Peace to a misdemeanor, triable before Court and 
Jury in the Quarter Sessions, is unconstitutional, there being noth- 
ing in the title of said Act which gives notice of an intention or pur- 
pose to make such change. 

Constitutional Law — Summary Proceedings — 
Court of Quarter Sessions — Misdemeanor. 

No. 29, June Sessions, 1907, Q. S. of Lycoming Co. 
W. H. Spencer, District Attorney, for plaintiff. 
Nol. pros, granted July i, 1907. 

WM. W. HART, P. J. 



State of Pennsyvlania, 

^ ss: 



information. 
ania, 1 
County of Lycoming, ) 

Personally appeared before me, an alderman in and 
for the City of Williamsport, County aforesaid, J, W. 
Crisswell, State Fish Warden, who, after being duly sworn 
according to law, does depose and say that one Charles 
Jones did, on or about May 10, 1907, at the City of Wil- 
liamsport, County aforesaid, on the West Branch of the 
Susquehanna River, the same being one of the waters of 
the Commonwealth, use an illegal device not specifically 
permitted in this act, to-wit: a dip net more than, five foot 
spread, all of which is contrary to the Act of Assembly 
approved March 14, 1907. 

Sworn and subscribed before I J. W. Criswell, 

me this 19th day of May, 1907. j State Fish Warden, 

HENRY C. KELLENBACH, 

Alderman. 
Commission expires May 3, 1909. 
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Defendant waives hearing May loth, 1907, and held 
in $icx) bail for June Sessions, 1907. 

And now, July i, 1907, conies W. H. Spencer, Dis- 
trict Attorney of said County, and moves the Court for 
leave to enter a nolle prosequi in the above stated case 
for the following reason, to-wit: 

Because the Act of March 14, 1907, under which the 
prosecution in this case was instituted, at least so far as it 
attempts to change the method of proceeding, from a 
summary proceeding triable before a Justice of the Peace, 
to a misdemeanor triable before Court and Jury in the 
Quarter Sessions, is unconstitutional, there being nothing 
in the title of said Act which gives notice of an intention 
or purpose to make such change. 

W. H. SPENCER, 

District Attorney. 

And now, July i, 1907, leave is granted to enter nol. 
pros, as prayed for. 

By the Court. 
Reported by H. Russell Hill, Williamsport, Pa. 
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Harry I. Focht v. County of Berks 

Where the Constable in the several instances presents his bill 
for services rendered to the County Controller is paid, but afterwards 
discovers that certain items were omitted from the bills presented, by 
mistake, and that the services were performed by him, he is entitled 
to recover from the County, the sums thus omitted by mistake. 

The legal charge for these services haying been omitted from 
the first bill by mistake, is not estopped from presenting a second 
bill and recovering thereon. There was no adjudication of the item 
of fees sought to be recovered. 

A Constable is entitled to be paid for receiving a prisoner from 
jail and taking him before a magistrate on a precept for a hearing, 
the same fee he receives for a similar service rendered on commit- 
ment. 

Fraud,. Accident or Mistake — County Controller — 
Fees of Constable — Estoppel. 

No. 58, Aug. Term, 1906, C. P. of Berks Co. 

Appeal. 

Opinion by Ermentrout, J., July 8, 1907. 

FINDING OF FACTS. 

1. Harry I. Focht, plaintiff, is the duly elected con- 
stable of the Sixth Ward of the City of Reading, Berks 
County, and as such constable, in the performance of his 
official duties, performed the services hereinafter men- 
tioned. 

2. On January 30th, 1906, Annie Brown preferred 
a charge of robbery, house-breaking, before Alderman 
Kreider, a duly elected Alderman of the City of Reading, 
against Daniel Falvan and Charles Davis, whereupon a 
warrant duly issued for their arrest. The warrant was 
served, defendants committed, had a hearing, and after 
the hearing, were discharged. In this case Constable 
Focht served all processes issued in the case. 

3. On the 2d of March, 1906, he presented to the 
County Commissioners an itemized bill for services al- 
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leged by him to have been rendered in the case, to-wit: 
Serving warrant, $2; serving commitment, $1.50; mileage, 
2 miles, .12; subpoena. Alderman's hearing, 5 witnesses, 
$1.10; mileage, 2 miles, .12; total, $4.84. Whereupon the 
County Commissioners approved thereof. The bill was 
then presented to the County Controller, who approved 
the same, and warrants were drawn for the amount of the 
costs in said bill in favor of the constable, who, after en- 
dorsing the same, received from the County of Berks the 
full amount set forth in said bill. 

4. On May 9, 1906, Robert R. Burkhart preferred 
a charge of larceny against Annie Fegely, before Alder- 
man Hiester, a duly authorized Alderman of the City of 
Reading, whereupon a warrant duly issued for her 
arrest. The warrant was served, defendant committed, 
had a hearing, and, after the hearing, was discharged. In 
this case, Constable Focht served all the processes in the 
case. 

5. On May 17, 1906, he presented to the County 
Commissioners an itemized bill for services alleged by him 
to have been rendered in the case, to-wit: Serving war- 
rant, $1; serving commitment, $1; mileage, 2 
miles, .12; subpoena. Alderman's hearing, i wit- 
ness, .50; mileage, 2 miles, .12; total, $2.74. Where- 
upon the County Commissioners approved thereof. 
The bill was presented to the County Controller who ap- 
proved the same and warrants were drawn for the amount 
of the costs in said bill in favor of the constable, who, 
after endorsing the same, received from the County of 
Berks the full amount set forth in said bill. 

6. Subsequently, May 29, 1906, the said Constable 
Focht presented additional bills in each of the said cases 
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for $1.12 in each case for bringing the prisoners from the 
jail to the hearing on precepts issued by the said Alder- 
man in said respective cases. Payment of this bill was 
refused by the County Commissioners and the County 
Controller, on the ground that having presented his bill 
in each of said cases and having been paid therefor, the 
claim had already been settled for and adjudicated, and 
that he is estopped from presenting a second bill, notwith- 
standing he was entitled to be paid for the services per- 
formed. 

7. It is admitted, and so I find, that Constable Focht 
brought the said respective defendants from the Berks 
County Jail upon the precepts commanding him so to do, 
by the Alderman, and it is admitted, and so I find, that for 
the services so rendered he would be entitled to the fees 
of $1.12 for such services in each case. 

8. I find that the said two items of $1.12 were omit- 
ted from the bills presented by mistake, and that the ser- 
vices having been performed by him, he is entitled to re- 
cover from the county the sum of $1.12 in each of said 
cases, or a total of $2.24. 

CONCLUSIONS OF LAW. 

1. A constable is entitled to be paid for receiving a 
prisoner from jail and taking him before a magistrate on 
a precept for a hearing, the same fee which he receives for 
the similar service rendered on a commitment. 

2. Having performed the service for which the law 
allows the fee, he ought to be paid. 

3. The legal charge for these services having been 
omitted from the first bill by mistake, he is not estopped 
from presenting a second bill and recovering thereon. 
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There was no adjudication of the items of fees sought to 
be recovered. 

DISCUSSION. 

In view of the decision in Kottcamp v. York County, 
28 Sup. Ct., 96, it is unnecessary to discuss the question 
whether for such services as are hereinbefore rendered a 
constable is entitled to be paid. The case is conclusive 
upon the question. 

It is urged that the case Kottcamp v. York County, 
28 Sup. Ct., 100, rules this case against the plaintiff. But 
the facts are altogether different. The constable was paid 
the amount which he put in his bill for the specific services 
rendered. The bill was thereupon regularly taxed and 
paid. He afterwards sought to recover for the specific 
performance more than he received on the theory that 
the law allows a sum greater than the one he had charged. 
The difference was solely as to the amount of the fee for 
services and travel, not as to the number of services 
made or miles traveled. No fraud, accident or mistake of 
fact was alleged, and the plaintiff having settled with the 
county upon the basis of the taxation procured, or at 
least assented to, by him, was held to be precluded from 
ignoring it and maintaining an action in another court 
for a larger sum than he had consented to receive for the 
particular services which he had rendered. 

Per Curiam: And now, to-wit, July 8, 1907, I find in 
favor of the plaintiff for the sum of $2.64. 
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Commonwealth v. Scott 

When a writ of quo warranto issues at the suit of a private re- 
lator to test the right of another to hold the office of borough coun- 
cilman, if he can show no title in himself, that of the respondent will 
not fie determined. 

The term of an appointee by councils to fill a vacancy in their 
body expires on the first Monday in March next following. If there 
is no election for a successor, another vacancy exists. 

Quo Warranto — Vacancies in Borough Councils. 
C. P. of Northhampton County. 
Quo warranto — case stated. 
Parke H. Davis for relator. 
W. M. McKeen for respondent. 

April 29, 1907. Scott, P. J. This writ issued at the 
instance of a private relator and not upon the suggestion 
of the Attorney General or his deputy. The right to main- 
tain it, therefore, depends upon his personal interest in the 
subject matter of the controversy, distinct from that of 
the public; Commonwealth v. Lentz, 9 Maxwell 19. Un- 
der these circumstances the validity of the defendant's ti- 
tle is not determined, for unless the petitioner can estab- 
lish his own judgment of ouster is inadmissible, Ex. Rel. 
Kocher v. Lentz, 9 Maxwell 75. 

Llewellyn Ritter resigned from the councils of the 
borough of South Bethlehem on February 4, 1907. His 
term would have expired in March, 1908. Charles W. 
Finaday the same evening, was elected his successor. The 
authority of the council to fill this vacated seat is found 
in the Act of June i, 1883, P. L. 54, Sec. 4: "The mem- 
bers of town council shall have power to fill any vacancy 
which may occur therein by death, resignation, removal 
from the borough or otherwise, until the next annual elec- 
tion for members of town council, when such vacancy shall 
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be filled by electing a qualified citizen to supply the same 
for the balance of the unexpired term." 

The next annual election succeeding the date of this 
appointment was held on February 19th. As the power 
exercised by councils is purely statutory, it is obvious that 
the term of the relator expired on the first Monday of 
Maixh following. (Act June 13, 1883, P. L. 121, Sec. i.) 
They are given no power to extend the term of their ap- 
pointee beyond the period limited by the Act of Assembly, 
whether there be then subsequently, a valid election or 
not. "A public officer, elected or appointed for a definite 
term, cannot hold over upon a failure to elect or appoint 
his successor, unless by virtue of some law or ordinance." 
Per Paxson, J., Commonwealth v. Armstrong, 9 PMla., 

479. 

If all the ballots cast for respondent were void, and 
would have been rejected in a contested election, it still 
appears by the case stated that none were given for this 
petitioner. If then upon reorganization of the councils 
for the present year the term of the relator was at an end, 
and the resppndent was not elected, there existed another 
vacancy. The conclusion is inevitable that eitfier the ap- 
pointment of respondent on March i8th, or his election 
on February 19th, gives him a present title to the seat. It 
is sufficient in any event that the relator has no legal in- 
terest to assert by this writ. 

It is ordered, adjudged and decreed that judgment be 
entered for the defendant upon the case stated. 
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Commonwealth ex rel. Mitzel v. Winterstown 
School Directors — No. 2 

Petitioner, at the time one of the clerks of the election, was 
elected School Director, but the Board of Directors refused to admit 
him. On a quo warranto, Held, that the writ must be dismissed. 

Under the Constitution and the Act of June lo, 1895, P. L. 395, 
no election officer is eligible to any office then to be voted for except 
that of an election officer. 

A clerk of an election is an election officer. 

It is clearly against both the letter and the spirit of the law that 
a candidate for oSict at an election should clerk such election, thus 
recording and tabulating the vote and preparing and attesting the re- 
turns of his own election. 

At the hearing testimony was taken tending to show that some 
of the Directors were not legally residents of the School District 
Held that the evidence is not pertinent and must be excluded. 

Election Officers — Eligibility to Other Office. 

C. P. of York County. 

Quo warranto. 

For the first opinion in this case, see Com. ex. rel, 
Mitzel V. Winterstown School Directors, 20 York Legal 
Record 93. 

E. D. Bentzel for plaintiff. 

Jas. G. Glessner for defendant. 

June 24, 1907. Bittenger, P. J. — ^The petition was 
filed June 28, 1906, and a rule to show cause granted by 
the Court. 

After service, an answer in the nature of a demurrer 
was filed, denying the right of the relator, Walter L. Mit- 
zel, to maintain this action, because he was not eligible at 
the election at which he claims to have been elected a 
school director, because he was a clerk at the said election, 
and, therefore, was not elected a school director. 

Upon argument the Court filed an opinion overruling 
the demurrer, after which the cause proceeded in Court, 
and the testimony of and in behalf of the parties was 
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taken, written out by the Court stenographer, and filed 
of record. 

A considerable portion of the testimony related to 
the question as to whether D. F. Brenneman, S. G. Engle- 
breath and Elias Strayer, or either of them, were residents 
of Winterstown Borough at the 'time of their respective 
elections and the time of the organization of the Board 
on June 4, 1906. It was averred by the plaintiff that the 
territory in which the directors resided and claimed by 
them to be part of said borough, by two several ordi- 
nances, was not incorporated within the borough limits, 
but that the proceedings of the borough authorities were 
informal, illegal and void. 

The evidence upon this branch of the case was admitted 
under objection subject to the further consideration of 
the Court. We are of opinion that this matter involves 
public and private rights which can not be inquired into 
on the complaint of the plaintiff. 

We also think that the question of the right of the 
members of the Board holding over, elected before the 
election of 1906, cannot be determined on the i>etition of 
this private relator. 

Such investigations can only be conducted at the in- 
stance of the Attorney General or the District Attorney. 
"The Courts have construed the Act of 1836, to-wit: 'any 
person or persons desiring to prosecute the same' to mean 
any person who has an interest to be affected. They do 
not give a private relator the writ in a case of a public 
right, involving no individual grievance." McLaughlin v. 
Cluley, 56 Pa. 270. Numerous other authorities to the 
same effect might be cited. 
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All the testimony relating to the residence of the de- 
fendant directors, the boundaries of the borough, the en- 
actment of the ordinances of territorial addition to the 
borough, as to their regularity and legality, is excluded as 
no legal evidence pertinent to the consideration of this 
case; and an exception is sealed for the relator. 

At the argument on June 4, 1907, it was agreed by 
counsel that the case should be submitted to the Court 
for determination, without a jury. 

From the pleadings and testimony I find the follow- 
ing facts: 

I. At the election held in and for the Borough of 
Winterstown, in this county, on February 20, 1907, the 
relator, Walter L. Mitzel, for the office of School Direc- 
tor for three years, secured thirty-six votes, and received 
from the proper officers of the election a proper certificate 
of election. 

At the said election, two of the respondents, Elias 
Strayer and S. E. Lowe, each received twenty-eight votes, 
making a tie vote between them. 

2. At the time of the organization of the School Board 
on June 4, 1906, the said Walter L. Mitzel presented the 
said proper certificate of his election, and demanded that 
he be seated as a member of the Board, but was denied 
his admission as a member, and instead the said Elias 
Strayer and S. E. Lowe were admitted as members of the 
Board, having been duly sworn, and thus filling the Board. 

3. That the said Walter L. Mitzel, having been 
sworn as a School Director, has been excluded from being 
a member of the said Board, and is still deprived of the 
right claimed by him as a legally elected member of the 
said School Board. 
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4. The said respondents persist in preventing the 
said Walter L. Mitzel from admission as a member of the 
Board, on the ground that he acted as one of the clerks of 
the election at the said February election, at which he re- 
ceived a majority of the votes cast; and was ineligible to 
the office of School Director. 

ARGUMENT AND CONCLUSIONS OF LAW. 

The wTiole matter at issue turns upon the question 
of the eligibility of Walter L. Mitzel to the said office of 
School Director. 

On the preliminary hearing, as to the allowance of 
the writ of quo warranto to issue, we were of opinion that 
the fact that the relator was a clerk at the election of Feb- 
ruary 20, 1906, when he received a majority of the votes 
cast for School Director, did not disqualify him by mak- 
ing him ineligible to the office — that his position of clerk 
was not an office within the inhibition of the Constitution 
of 1874; that he was duly elected a School Director, and 
had such personal interest in the office as enabled him to 
maintain his writ, without the intervention of the Attor- 
ney General or his deputy, the District Attorney; and we, 
in an opinion filed, reported in 20 Leg. Rec. 93, over- 
ruled the demurrer and allowed the writ to issue. 

After hearing counsel and more careful consideration 
of the Constitution and law applicable, we have become 
convinced that we were in error in our judgment. The 
question has never been determined by the Supreme or 
the Superior Court that we can discover, and the only 
case reported of a Court of Common Pleas is that of 
Comth. V. Ziest, 4 C. C. R. 394, partly on authority of 
which we based our judgment. 
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The said case simply decided that in an indictment 
charging the election board with fraud "the appointed 
clerks could not be convicted because the elected and ap- 
pointed offices are independent, separate and distinct from 
each other, and neither of the defendants could be held 
criminally responsible for any supposed criminal acts of 
commission or omission perpetrated, or alleged to be per- 
petrated by either of the other officers or appointees of 
said Board." The question of the eligibility of the clerks 
of the election was not before the Court. 

We are now of opinion that the learned Judge Per- 
shing, who filed that opinion, was in error in holding that 
clerks of elections are not officers of election, for the fol- 
lowing reasons: 

Article 8, Sec. 14, of the Constitution of Pennsylva- 
nia, is in part: "District election boards shall consist of a 
judge, two inspectors, who shall be chosen annually by 
the citizens. Each elector shall have the right to vote for 
the judge and one inspector, and each inspector shall ap- 
point one clerk." 

Section 15 of the same Article of the Constitution 
provides: "Nor shall any election officer be eligible to 
any civil office to be filled at an election at which he shall 
serve, save only for such subordinate municipal or local 
office below the grade of city or county offices, as shall 
be designated by general law." 

The Act of Assembly approved January 30, 1874, P. 
L. 31, entitled "A Further Supplement to the Act Regu- 
lating Elections in this Commonwealth," in Section 9 pro- 
vides: "All judges, inspectors, clerks and overseers of any 
election held under this Act shall, before entering upon 
their duties, be duly sworn or affirmed in the presence of 
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each other. The judge shall be sworn by the minority 
inspector, and in case there be no minority inspector, then 
by a justice of the peace or alderman; and the inspectors, 
overseers and clerks shall be sworn by the judge. Certifi- 
cates of such swearing or affirming shall be duly made out 
and signed by the officers so sworn and attested by the of- 
ficer that administered the oath." 

Inasmuch as no form of oath of the officers is pre- 
scribed by the Act of 1874, or any subsequent Act, the 
form of oath provided by the 21st Section of the Act of 
July 2, 1839, to which the Act of 1874 is supplementary, 
stands, as follows: 

"I — ' — , do that I will impartially and truly write 

down the name of each elector who shall vote at the en- 
suing election, which shall be given me in charge, and also 
the name of the township, ward or district wherein each 
elector resides, and carefully and truly write down the 
number of votes that shall be given for each candidate at 
the election, as often as his name shall be read to me by 
the inspectors thereof, and in all things truly and faith- 
fully perform my duty respecting the same to the best of 
my judgment and ability; and that I am not, directly or in- 
directly, interested in any bet or wager on the result of this 
election." 

Section 13, of the Act of 1874, prescribes particularly, 
the duties of the clerks with the other election officers 
after the closing of the polls, in these terms: 

"As soon as the polls shall close, the officers of the 
election shall proceed to count all the votes cast for each 
candidate voted for, and make a full return of the same 
in triplicate, with a return sheet in addition, in all of which 
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the votes received by each candidate shdl be given after 
his or her name, first in words and again in figures, and 
shall be signed by all of said officers and certified by over- 
seers, if any, or if not so certified, the overseers and any 
officers refusing to sign or certify, or either of them, shall 
write upon each of the returns his or their reason for not 
signing or certifying them." 

No Act of Assembly has been cited to us, nor have 
we found any, making election officers eligible to subordi- 
nate local offices below the grade of City or County offices 
applicable to Borough. 

The general Act approved the 26th June, 1895, P. 
L. 393, General Elections, amending Section 10 of the 
Act of June, 1893, requires the SheJ-iff to give notice in 
his proclamation that "no inspector judge or other officer 
of any such election shall be eligible to any office to be 
then voted for except that of election officer." This shows 
a recognition by the law making power of clerks of the 
election as election officers. What "other" officers ex- 
cept the clerks and overseers could the enactment refer to? 

Inasmuch as the relator was ineligible at the time of 
his alleged election, he could not be elected, although a 
majority of the votes were cast for him. He is, therefore, 
without the interest decided by the Supreme Court in 
numerous cases to be necessary to become a relator in 
this case, and maintain the same. Com. v. McCarter, 
98 Pa. 607. 

It is decided in the same case, as well as others, that if 
it appears at any time during the trial that the writ issued 
improvidently, the Court may refuse to entertain it. 

The relator being only a private citizen, without a 
legal interest in the office to enable him to maintain the 
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quo warranto, without the intervention of the Attorney 
General or District Attorney, the proceedings must be 
dismissed. 

And now, June 24, 1907, for the reasons stated, the 
proceedings are dismissed at the costs of the relator, Wal- 
ter L. Mitzel; to be filed in the Prothonotary's office, and 
notice thereof to be forthwith given by the Prothonotary 
to the parties, or their attorneys, and if no exceptions 
thereto are filed within thirty days from notice, then judg- 
ment to be entered by the Prothonotary, for the defend- 
ants, with costs of suit. 
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Minnich v. Keener 

In taking out an appeal from the judgment of a Justice of the 
Peace defendant paid the costs of appeal, and entered into a recog^ii- 
zance for his appearance at the August Term of Court. On motion 
to strike off appeal, Held, that defendant will be allowed to perfect 
his appeal. 

The Act of June 24, 1885, P. L. 159, repealed the local Acts on 
the subject of appeal. 

Under that Act and the Act of 1901 payment of the costs of ap- 
peal and the execution of "good and sufficient bail, absolute, for the 
payment of the debt, interest and costs on affirmance of the judg- 
ment," are necessary in taking out an appeal. 

Appeal — Bail — Costs . 
Common Pleas of York County. 
Motion and rule to strike off appeal. 
Black & Hawkins for plaintiff. 
Ziegler & Son for defendant. 

June 17, 1907. Bittinger, P. J. — ^The rule in this case 
is based on the following specifications: 

•*ist. The costs of the case made in the conduct there- 
of before the said Justice of the Peace were not paid before 
or at the time of the appeal as required by Act of As- 
sembly. 

2d. The appellant has not given and entered good 
and sufficient bail absolute for the payment of debt, inter- 
est and costs on affirmance of the judgment as required 
by Act of Assembly. 

3d. The appellant has not given or entered into any 
bail, bond or recognizance for the payment of the costs 
or the debt in case the judgment should be affirmed. 

4th. The appellant has not given any bond or recog- 
nizance such as the law requires upon appeal from the 
ji3dgment of a Justice of the Peace." 
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The rule was granted December 4th, 1965. The 
answer was filed December 27th, 1905. 

The answer avers that the defendant, on appealing 
paid costs of the appeal, $1.25, all the costs payable under 
the Act of Assembly applicable. 

That he intended entering into a recognizance for 
the payment of the debt, interest and costs on affirmance 
of the judgment, but the Justice prepared and petitioner 
executed the recognizance in the sum of two hundred 
dollars, attached to the transcript, for the appearance of 
the defendant in court at August Term, for a hearing, 
which was an error of the Justice. That in all other re- 
spects, he, the defendant, is informed and believes that 
the appeal is sufficient in law; that he has a full, complete 
and legal defence to the whole of the plaintiff's demand, 
and he prays the Court to permit him to perfect his ap- 
peal, as required by law. 

The answer being under oath, with no replication filed 
thereto, must be accepted as true. 

The judgment, as shown by the transcript, was en- 
tered in favor of the plaintiff and against the defendant, 
May 23, 1905, in an action of assumpsit, for $23.25, with 
costs of suit. All the costs taxed, under the accepted de- 
cisions, are presumed to have been demanded by the Jus- 
tice, the special Act of March 2, 1868, P. L. 257, and the 
subsequent General Act of June 24, 1885, P. L. 159, re- 
quiring demand by the Justice, and payment at the time 
of appeal by the appellant. 

The history and course of legislation in regard to 
payment of costs by appellants from judgments of Alder- 
men and Justices of the Peace, since 1868, is as follows: 
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In that year, March 2d, a special Act embracing York 
County, P. L. 257, was enacted as follows: 

"The Justices of the Peace, in and for the counties 
of Centre, Blair, Lehigh, Clinton, Schuylkill, Allegheny, 
Indiana, Northampton, Luzerne, Lebanon, Berks, Perry, 
Mifflin and York, shall be entitled to demand and receive 
from the appellant, and from the plaintiff desiring a tran- 
script for entering in the Common Pleas, or other tran- 
scripts, in any case tried before him, before giving a tran- 
script of appeal, or other transcript, all costs that may 
have accrued in the said action: Provided, that the pay- 
ment of the costs, in the first instance, by the appellant 
or plaintiff shall not debar him of his right to receive the 
same from the appellee or defendant in the same manner 
and to the same extent as is now provided in 
an Act approved the 9th day of April, Anno 
Domini 1833 P. L. 480, entitled *An Act to 
abolish imprisonment for debt, and other purposes,' 
And provided further, that any party to suits shall have 
the right to appeal and demand transcripts, without the 
payment of costs aforesaid, by their making and filing 
with the said Justice an affidavit of their inability to pay 
such costs." 

This Act or similar Acts were from time to time 
passed to the year 1873 for Cumberland, Cambria, Ches- 
ter, Northumberland, Westmoreland, Juniata, Beaver, 
Franklin, Adams, Monroe, Armstrong, Clarion, Delaware, 
Lawrence, Bucks, Montgomery, Wyoming, and Crawford, 
by special enactment, all providing for the payment of all 
costs taxed on the Justice's record, at the time of the 
appeal. 

The new Constitution of 1874 forbids, and ended 
these special laws regulating officer's fees in counties. 
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Hence a general enactment to regelate this subject 
of appeal from the judgments of Justices' Courts became 
necessary and the Legislature, by the Act of Assembly, 
approved June 24, 1885, P. L. 159, passed this law: 

"Section i. Be it enacted, etc., that in all cases of 
appeal from the judgment of an Alderman or Justice of 
the Peace, the said Alderman or Justice shall be entitled 
to demand and receive, from the appellant, the costs in the 
case, before the making and delivery of the transcripts 
for said appeal; and, if the appellant shall finally recover 
judgment in the case appealed, he shall be entitled to re- 
ceive and collect from the adverse party the costs so as 
aforesaid paid on appeal. 

Sec. 2. Aldermen and Justices of the Peace shall 
have the same right, to demand and receive the costs as 
aforesaid, before issuing a transcript of a judgment re- 
covered before them, for entry in the Court of Common 
Pleas, or other purpose; and the party paying the same, 
shall be entitled to recover them from the party legally 
liable to pay the same; provided, however, that any party 
to a suit before an Alderman or Justice of the Peace shall 
have the right to appeal, and demand and receive tran- 
scripts, without payment of costs as hereinbefore provid- 
ed, on their making and filing, with the Alderman or Jus- 
tice of the Peace, an affidavit that they are unable, through 
poverty, to pay said costs." 

This was followed by the Act of July 15, 1897, P. L. 
300, as follows: 

"That from and after the passage of this Act it shall 
be the duty of every Magistrate, Alderman and Justice of 
the Peace, upon an appeal being taken by the defendant 
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in any case, to return to the plaintiff therein all costs paid 
by him." 

By the Act of April 19, 190 1, P. L. 84, the said Act of 
1897 is amended to read as follows: 

"That from and after the passage of this Act it shall 
be the duty of every Magistrate, Alderman and Justice of 
the Peace, upon an appeal being taken by the defendant 
in any case, to return to the plaintiff therein all costs paid 
by him, unless such defendant shall give and enter good 
and sufficient bail, absolute for the payment of debt, 
interest and costs on affirmance of the judgment; in which 
case the defendant shall be required to pay only the costs 
of the appeal, and the payment or return to the plaintiff 
therein of all costs paid by him shall await the final deter- 
mination of the suit, and if the judgment be affirmed the 
same shall be paid by the defendant or the surety to the 
plaintiff." 

The decisions of the Supreme and Superior Courts 
of Pennsylvania are that a later general statute will not 
ordinarily affect or repeal, by implication, an earlier spec- 
ial statute. For the support of this well established prin- 
ciple it is unnecessary to cite the numerous cases applic- 
able. 

The exceptions to the rule are, where the later gen- 
eral Act expresses a legislative intent to substitute the 
later general Act for the special legislation previously 
enacted, or where the circumstances in existence at the 
time of the passage of the general Act, and by the lan- 
guage used by the legislature, it plainly appears the inten- 
tion is to supply by general enactment the earlier local 
legislation. 
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An intention to supersede local and special Acts may 
be gathered from the design of an Act to regulate by one 
general system or provision the entire subject matter 
thereof and to substitute for a number of detached and 
varying enactments one universal and uniform rule 
throughout the State; Endlich on Interpretation of Stat- 
utes 231; Gorham v. Lucket, C. B. Monroe (Ky.) 146; 
Frederick v. Goshon, 30 Md. 436; Jenkins v. Scranton, 
202 Pa. 267; citing on page 273, Nusser v. Common- 
wealth, 25 Pa. 126; Keller v. Commonwealth, 71 Pa. 413; 
Best V. Baumgardner, 122 Pa. 17. 

At the time of the passage of the general Act in 1885, 
the legislation as to the payment of costs on appeals from 
the judgment of Aldermen and Justices of the Peace, was 
emphatically "patch work" enacted in different special 
Acts from A. D. 1868 to 1871, inclusive, for thirty-one 
counties of the sixty-seven counties of the State. In other 
counties a part of the costs was required, by similar legis- 
lation, to be paid on entering appeals. The system was 
plainly recognized by the legislature as one that should be 
put mto general effect throughout the Commonwealth, 
which could only be done by a general Act. The Consti- 
tution of 1874 prevented further special legislation. In 
the light of existing circumstances and with the intent 
to establish uniformity in all the counties, the legislature 
enacted the Statute of June 24, 1885, providing in almost 
the same language as of our local Act of March i», iS63, 
which was in effect substantially by local Acts in force in 
almost half the counties of the Commonwealth that "in all 
cases of appeal from the judgment of an Alderman or 
Justice of the Peace, the said Alderman or Justice shall 
be entitled to demand and receive the costs in the case 
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before the making and delivery of the transcript for said 
appeal." 

There is absolutely no conflict between the local and 
the general Act. The one is a substitute for, and repeals 
ihe foraier by implication, and this, notwithstanding thai 
the intent is not absolutely expressed in the bill, and that 
it contains no repealing clause. 

So also the Act of July 15, 1897, makes it the duty 
of every Alderman and Justice of the Peace to comply 
with its provisions. 

After the passage of this Act of 1885, the law upon 
the subject remained exactly as it was under the local 
Act. 

The intent of the legislature to repeal the local legis- 
lation by the passage of the Act of 1885 creating uniform- 
ity throughout the Commonwealth is as plainly manifest- 
ed by supplying the same by a general Act in the same ex- 
pressed terms, as it is expressly done in terms in the fee 
bill of 1893, construed in Fraim v. Lancaster County, 
171 Pa. 436. 

There might be some question about the implied re- 
peal of our local Act of 1868 by the general Act of 1885, 
if they were in conflict; but when they provide in the same 
terms for the payment of all the costs on appeal from the 
judgments of Aldermen and Justices, it is clear that the 
general and later Act was enacted to establish uniformity, 
and was intended as a substitute for the local Act which it 
repeals by implication. 

The Act of 1901 is general, extending to every mag- 
istrate. It is an amendment of the Act of 1897, which 
only expressly requires aldermen and justices to demand 
and collect costs on appeals from their judgments by de- 
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fendants, and it provides that the defendant appealing shall 
give good and sufficient bail absolute for the payment of 
the debt, interest and costs, or pay them. 

The tendency of legislation ever since the adoption 
of the Constitution of 1874; is in the direction of unifor- 
mity, as is said in Com. v. Wunch. 167 Pa. 186: "Since 
the adoption- of the present Constitution the Legislature 
has sought to bring about uniformity in the administration 
of the affairs of counties and townships as well as those 
of cities and boroughs. The Constitution requires this." 
Citing Com. v. MacFerron, 152 Pa. 244; Quinn v. Cum- 
berland County, 162 Pa. 55. Com. v. Wunch was over- 
ruled in Com. v. Couch, 209 Pa. 354, but the principle as 
to uniformity remains unaffected. 

We are sustained in the views expressed in this opin- 
ion by the two recent well-considered cases; one by Judge 
Ferris, of the Luzerne District, Boyer v. Carroll, 12 Dist. 
Rep. 481; and the other Com. v.'Lebrich, 33 Pa. C. C. R. 
289, by President Judge Thomas, of the Crawford Dis- 
trict. 

The Superior Court, in Llewellyn Mining Co. v. 
Lloyd, 29 S. C. 129, had this question of the repeal of the 
local Acts by the general Act under consideration, but dis- 
missed it, saying: "This question does not arise, however, 
under the pleadings, and its consideration is not necessary 
to be determined in this case." 

In Carbaugh v. Sanders, 13 S. C. 361, appeal from 
order of C. P. Adams County, the Superior Court in a 
per curiam says the justice demanded all the costs at the 
appeal, "as was not only his right but his duty to do, under 
the Act of June 24, 1885, P. L. 159, but the defendant, 
through his counsel, insisted that he was only compelled 
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to pay the Justice's and Constable's costs." Adams 
County has a local Act applicable to the county regulating 
appeals from Justices' judgments. The Court treated the 
general Act of 1885 as in operation in said county, appar- 
ently regarding that Act as repealing and supplying the 
local Act. This is significant and entitled to some weight 
on the question of repeal. 

The conclusion is logically reached that the Act of 
1885, as affected by the Act of 1901, was in effect and ap- 
plicable when the appeal under consideration was taken, 
and that the payment of the costs of appeal only was nec- 
essary, together with the entering of "good and sufficient 
bail, absolute, for the payment of the debt, interest and 
costs, on affirmance of the judgment." 

The defendant paid the required costs of the appeal 
and made a proper effort to execute the required recogni- 
zance, but the justice erred in preparing and having exe- 
cuted by defendant and his surety a recognizance for his 
appearance at the next August Term of the Court, 1905, 
for a hearing, etc. Thus the defendant was mistakenly 
prevented from the execution of a proper recognizance 
under the Act of 1961. 

To prevent hardship, the Court will in such cases 
allow the defendant to perfect his appeal by giving a 
proper legal recognizance. This Court in Teal v. Becker, 
5 Leg. Rec. 118, allowed an appeal to be thus perfected 
both by affidavit and recognizance, on authority of Means 
V. Trout 16 S. & R. 349; Huntingdon v. Jackson, 2 P. & 
W. 431; Adams v. Null, 5 W. & S. 363; Koenig v. Bauer, 
57 Pa. 171; and Womelsdorf v. Heifner, 104 Pa. i; 
see also Kerr v. Martin, 122 Pa. 436; Carbaugh 
V. Sanders, 13 S. C. 361. 
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The Court grants defendant leave to amend his ap- 
peal by filing a recognizance as provided by the Act of 
April 19, 1901, P. L. 84, within fifteen days, in which case 
it is ordered that the rule to strike off the appeal be dis- 
charged, at the costs of the plaintiff; otherwise, the rule 
be made absolute at costs of the defendant. 
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Kerr v. Sun Company, Appellant 

The Act of July 11, 1901, P.L. 663, supersedes the Act of April 
2, 1868, P.L. 3. and the contention that the former Act does not 
apply to ^service oO ^ subpoena ad testificandum cannot be sustained. 
If service of subpoenas is made by a constable or private person, the 
fees therefor are taxed in accordance with the sherifiPs fee bill. 

Fees of Constable — Service of Subpoenas — ^Act of 
July ii, 1901, P.L. 663, Supersedes Act of 
April 2, 1868, P.L. 3. " 

No. 225, September Term, 1903, C.P. of Delaware Co. 

Before Johnson, P.J. 

Appeal No. 190, October Term, 1906, Superior Court. 

Appeal from taxation of costs of Prothonotary. 

Error assigned — Order of Court. 

W. B. Broomall and W. L Schaffer, attorneys for appel- 
lant, cited: 

Beach v. Penna. R.R. Co., 22 Lane. Law Review, 65. 

Klugh V. Penna. R.R.Co. 29 Superior Court, 583. 

O. B. Dickson and V. G. Robinson, attorneys for appellee. 

Per Curiam, December 10, 1906: 

The only complaint of the defendant presented by this 
appeal is, that the court erred in taxing the plaintiff's costs 
for serving subpoenas upon his witnesses in accordance 
with the Act of July 11, 1901, P.L. 663, and in not taxing 
them in accordance with the Act of April 2, 1868, P.L. 3. 
Neither of these acts contains any express provision as to 
the fees for serving subpoenas, either of the common pleas 
or quarter sessions, except that which fixes the fees of the 
sheriflf. But it was well settled by decisions prior tothe act of 
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1901 that if service of such subpoenas was made by a con- 
stable or a private person, the fees therefor were to be 
taxed in accordance with the sheriff's fee bill: McCallister 
V. Armstrong County, 9 Pa. Superior Ct 423. See also 
McClain v. Lawrence County, 14 Pa. Superior Ct. 273, 
and cases cited on page 277. It is to be presumed that 
this was known to the Legislature when they passed the 
act of 1 901, and the fact that they made no change in 
that law, except as to the amount of the fee, raises a very 
strong presumption that they did not intend to disturb the 
settled rule. The contention that the act of 1901 does not 
apply to a subpoena ad testificandum, and therefore that 
the act of 1868 controls in that matter, cannot be sus- 
tained. The words of the act include such subpoena as 
plainly as did those of the act of 1868, and the manifest 
purpose of the Legislature was to supersede the latter act 
as to the subjects embraced in the act of 1901 : Lenhart 
V. Cambria County, 29 Pa. Superior Ct. 350; s. c. 216 Pa. 
25. Since the passage of the act of 1901 the question here 
presented has been considered by us in at least two cases, 
and the rule as established prior to that act adhered to: 
O'Leary v. Northumberland County, 24 Pa. Superior Ct. 
24; Kottcamp v. York County, 28 Pa. Superior Ct. 96. 
A reconsideration of the question, with the aid of the able 
argument of the appellant's counsel, has not led us to a 
different conclusion. If the fees fixed by the &ct of 1901 
for this service are too high the remedy is with the Leg- 
islature. 

The order is affirmed. 
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Consolidated Telephone Co. v. 
James I, Blakslee, Jr. 

Suit was brought before Justice on probated claim under Act 
of June 6, 1879,, P.L. 194, affidavit of defense filed and hearing ad- 
journed. Judgment was entered "after hearing proofs and allega- 
tions" without expressly showing that witnesses were sworn. Depo- 
sitions taken establish beyond doubt that no witnesses were sworn 
and no testimony heard and that the Justice decided the case upon 
the affidavit of claim and affidavit of defense, which were the only 
'proofs and allegations" before him. Held, that the affidavits were 
not, of themselves, legal proofs, and the Justice was without juris- 
diction to enter judgment. 

Suit on Probated Claim — ^Affidavits of Claim and 

Defense not Proofs — Witnesses to be Sworn. 

Jurisdiction — ^Judgment — Depositions. 

No. II, January Term, 1904, C.P. of Carbon County. 
Frederick Bertolette, attorney for plaintiflf. 
Balliet & Seidle, attorneys for defendant. 
Opinion by Heydt, P.J., June 10, 1907. 

OPINION. 

The first three exceptions filed raise substantially the 
same question, to-wit: 

That the justice of the peace had no jurisdiction to 
enter judgment because he had heard no sworn testimony 
or had before him any legal proof. 

. When the plaintiff brought his suit he filed an affidavit 
of claim under the act of June 6, 1879, P.L. 194. 

Upon the return day the defendant filed an affidavit 
of defense, as provided by said act, whereupon the hear- 
ing was adjourned. 
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Depositions were taken which establish beyond any 
doubt that no witnesses were sworn, and no testimony 
heard, and that the justice of the peace decided the case 
upon the affidavit of claim and the affidavit of defense, 
which were the only "proofs and allegations" before 
him. 

The question is whether we are at liberty to consider 
these depositions. 

Counsel for the plaintiff contends that on certiorari 
we have nothing before us but the record of the Justice 
(which is undoubtedly the law) and that since the record 
sets forth: **Having heard the parties, their proofs and 
allegations," there is nothing for us to do but to affirm 
the judgment, and he cites a number of cases to the effect 
that the record of a justice is sufficient if it shows that 
judgment was entered "after hearing proofs and allega- 
tions" without expressly showing that witnesses were 
sworn. 

On a hearing of a certiorari to a magistrate every rea- 
sonable presumption will be made in favor of his proceed- 
ings consistent with the record, Evans v. Brobst, i6 C.C. 
550; and where the justice states that he heard the proofs 
and allegations of the parties the presumption is that- 
witnesses were sworn and that the proofs and allegations 
Aere legal proofs and allegations. 

In the case at bar, however, the justice undertakes 
to set out what was done, to-wit: "Frank S. Lewis, Supt. 
of said Consolidated Telephone Co. of Penna., claims 
$75.75 balance due for telephone rentals and toll service 
as per affidavit of claim. Defendant claims in his affidavit 
of defense $164.40 as a set-off against any claim the plain- 
tiff may have in this case." 
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From which it is apparent that the "proofs and alle- 
gations" upon which the justice gave judgment were the 
affidavit of claim and the affidavit of defense. That these 
were not legal proofs needs no discussion. 

When the defendant filed his affidavit of defense the 
plaintiff was put upon his proof, and no proof being pro- . 
duced the justice was without jurisdiction to enter judg- 
ment. 

If a justice enters judgment against a defendant with- 
out evidence he acts outside of his jurisdiction, and this 
fact may be proved by parol. 

Beyerly v. Hunger, i Woodward, 354. 

If the justice proceeds without evidence, it would be 
such conduct that it could be shown by depositions on 
certiorari. 

Baker et. al, v. Richart, 2 District Reports, 195. 

The Court may hear evidence to show that in the 
particular case the justice had.no jurisdiction of the per- 
son of the defendant by service of process; of the cause 
of action by provision of law; or of the subject matter by 
legal proof. 

Beyerly v. Hunger, i Woodward, 354. 

Clark V. Sheridan, 5 Kulp, 95. 

Lacock V. While, 19 Pa. 495. 

Commissioners v. Fickinger, 51 Pa. 48. 

Hickey v. Conley, 24 Pa. Sup. Ct. 388. 

The fourth exception goes to the merits of the case 
and cannot be considered on certiorari. 

Now June 10, 1907, the exceptions are sustained and 
the judgment of the justice is set aside and judgment is en- 
tered for defendant for costs. 

Reported by Frederick Bertolette, Mauch Chunk, Pa. 
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Commonwealth v. Shoener, Appellant 

Under the Act of March 31, i860, P.L. 382, the right of the 
Commonwealth to prosecute, arises only on failure to pay when de- 
mand is made, and from that date the statute of limitations begins 
to run. If an agreement for the purpose of legally determining the 
legal ownership of money had been made, it would not arrest the 
running of the statute of limitations after it had once commenced 
to run, but that agreement having been made before defendant had 
received the money involved in the proceeding, he had a right from 
the moment he received it to hold it until the question of the owner- 
ship of the fees in question was determined by the final judgment 
of the Supreme Court, and it is not until after that final judicial de- 
termination that there is a right to demand payment of the money. 

The true test to ascertain whether the plea of autre fois acquit 
be a good bar is whether the evidence necessary to support the 
second indictment would have been sufficient to secure a legal con- 
viction of the first. 

Whether acquittal was for same offense depends upon the record 
pleaded and not upon the arguments and inferences deduced there- 
from. 

Failure of the Clerk of Quarter Sessions to pay over was not an 
offense; failure to pay over on demand was. 

The county, for any reason, might have indulged him, and hav- 
ing done so, its indulgence, which kept him from committing crime, 
cannot, under the plea of the statute of limitations, be now turned 
into a shield to protect him from tlie consequences of his crime 
after his commission of it. When he failed to comply with the de- 
mand of the county to pay over, he, for the first time, committed 
the offense charged against him, and from the time of his refusal to 
pay over and from that time only, could the statute of limitations 
begin to run. 

Criminal Procedure — Clerk of Quarter Sessions — 

Plea of Autrefois Acquit — Statute of 

Limitations. 

No. 905, September Term, 1905, Q.S. Schuylkill Co. 

Appeal No. 211, October Term, 1905, Superior Court. 

Appeal No. 131, January Term, 1906, Supreme Court. 

William Wilhelm, James B. Reilly and Joseph W. Moyer, 
attorneys for appellant. 

Guy E. Farquhar, C. H. Berger, John E. Whalen, and 
I. A. Reed, District Attorney, for appellee. 
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Error assigned was the judgment of the Superior 
Court. 

OPINION. 

The opinion of the Superior Court, 30 Pa. Superior 
Ct. 321, was as follows: 

The first specification alleges that the corirt below 
erred 'm overruling the third paragraph of defendant's 
demurrer, which paragraph is as follows: That the of- 
fense charged in said indictment is barred by the statute 
of limitations, the same having been found more than 
two years after the moneys alleged to have been received 
by the defendant, and which he failed to pay over, came 
iiito his hands." The indictment charged in apt languai>e 
that the defendant had been dnjy elected and qualified as 
clerk of the court of quarter sessions of the peace for the 
CMun'y of Schuylkill, and cxeicised the duties, powers, 
rights and privileges of said office from the first Monday 
of January, 1900, until January 5, 1903; and thai he had 
by virtue of his office collected and received from appli- 
cants for license to sell liquor in said county fees amount- 
ing to the sum of $7,243.28 and upwards, for and in the 
name of and on account of the county of Schuylkill; and 
that F. J. Noonan,. the treasurer of said county of Schuyl- 
kill, did on June 30, 1905, demand and require him, the 
said John T. Shoener, to pay over to him, the said treas- 
urer, the said sum of money, and the said John T. 
Shoener did unlawfully fail to pay over the said sum unto 
the said treasurer when thereunto lawfully required, by 
said treasurer, he, the said F. J. Noonan, being the proper 
officer authorized to demand and receive the same. 
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The indictment was drawn under the provisions of the 
65th section of the Act of March 31, i860, P.L. 382, which 
provides that: "If any state, county, township or munici- 
pal officer .... shall convert to his own use, in any 
way whatsoever, or shall use, by way of investment in any 
kind of property or merchandise, any portion of the pub- 
lic money intrusted to him for collection, safe-keeping, 
transfer or disbursement, or shall prove a defaulter, or 
fail to pay over the same when thereunto legally required 
by the state, county or township treasurer, or other of- 
ficer or person authorized to demand and receive the same, 
every such act shall be deemed and adjudged to be an 
embezzlement of so much of said money as shall be thus 
taken, converted, invested, used or unaccounted for, which 
is hereby declared a misdemeanor." The present Chief 
Justice construed this section of the statute in Common- 
wealth V. Mentzer, 162 Pa. 646, and there said: *The 
section clearly specifies four distinct and separate facts 
with reference to public money, which shall constitute the 
offense of embezzlement, to-wit, conversion to the officer's 
own use, investment in property or merchandise, becom- 
ing a defaulter, or failing to pay over on proper demand. 
These are clearly enumerated in the disjunctive, and it is 
further declared 'that every such act' shall be deemed and 
adjudged an embezzlement. Each of these acts, there- 
fore, though of very varying character and degree of moral 
turpitude, is of equal legal import, and by itself consti- 
tutes the full statutory offense. 

"Prima facie, therefore, each of such acts charged is 
a separate crime, and where such is the fact no two can 
be charged in the same count. But .... where .... 
two or more of the enumerated acts are in truth only suc- 
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cessive steps in one appropriation or embezzlement of the 
same money, it would be contrary to the fundamental 
principles of our criminal jurisprudence to hold that they 
had not merged and become but one offense." This in- 
dictment charged the defendant with only one of the acts 
by the statute made a misdemeanor: the failure to pay over 
the money when thereunto legally required by the county 
treasurer, the proper officer authorized to demand and 
receive the same. This statute did not make it a misde- 
meanor for a county officer to fail to pay over public 
money as soon as he received it, nor as soon as it became 
his official duty to pay it over; under its provisions it is 
only after the official who has collected the money has 
been legally required to pay by the county treasurer or 
other proper officer or person authorized to demand and 
receive the same, that a failure to make the payment be- 
comes a misdemeanor. That a demand must be made 
before this offense can be committed; that the demand 
must be an actual one, and that no constructive demand 
will meet the requirements of this statute, has been defi- 
nitely settled by the decision of the Supreme Court 'in 
Commonwealth v. Shoener, 212 Pa. 527. This indictment 
averred that the demand by the treasurer was made on 
June 30, 1905. If the other averments of the indictment 
were true the defendant was still civilly liable to the 
county for the money, and the treasurer had the lawful 
right to make the demand; had the defendant then paid 
• the money he would never, so far as the averments of this 
indictment are concerned, have been guilty of the offense 
with which he is now charged. It was only his failure to 
pay when the demand was made upon him that brought 
him within the operation of this statute; the right of the 
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commonwealth to prosecute then arose, and from the 
date of the demand the statute of limitations began to 
run. The first specification of error is dismissed. 

The defendant raised in various forms the question 
as to when the statute of limitations, as to this offense, 
began to run, by his first, second, third and fourth writ- 
ten requests for instructions to the jury. These points 
presented but one question in different forms, and by them 
the court was requested to instruct the jury: that the Act 
of March 31, 1876, P.L. 13, made it the official duty of 
the defendant to pay into the county treasury on the first 
Monday of each month during his term, and the first Mon- 
day of the month next after the expiration of his term, 
all fees received by him during the preceding month, and 
that the defendant was required by law to pay the $7,243.28 
mentioned in the indictment into the county treasury 
on the first Monday of January, 1903; and if the jury found 
that he had failed to do so, "the offense of failure to pay 
over under this indictment was then complete," and it im- 
mediately became the duty of the county treasurer to de- 
mand payment of said money, and the commonwealth 
was bound to bring the indictment within two years from 
the time when the county treasurer could have so legally 
demanded payment of said money; that the failure of the 
treasurer to make that demand could not stop the run- 
ning of the statute of limitations, and that the indictment 
not having been found within two years, the verdict must 
be not guilty. The fourth point added 'That any agree- 
ment or stipulation entered into between the county of 
Schuylkill and the defendant for the purpose of legally 
determining the legal ownership of said money or any 
part thereof in a civil proceeding in the courts of the 
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State did not arrest the running of the statute in favor of 
the defendant, but the statute became a bar to this indict- 
ment in two years after the first Monday of January, 1903, 
when defendant's term of office expired and he failed to 
pay over." The defendant was not indicted under the 
provisions of the act of 1876. It cannot be seriously con- 
tended that the act of 1876 repealed the 65th section of 
the act of March 31, i860. The third section of the act 
first mentioned does, it is true, provide penalties for viola- 
tion of some of its provisions, but it expressly provides 
that such penalties shall be "in addition to the other pen- 
alties for such offenses." We must, for the reason so 
clearly stated by Mr. Justice Brown, in Commonwealth v. 
Shoener, 212 Pa. 527, hold that in order to complete and 
render liable to indictment the crime with which this de- 
fendant stands charged, there must be an actual demand 
made upon him by a proper officer, and "a failure to pay 
that which, at the time the demand is made,clearly be- 
longs to the county making the demand." The offense 
had no existence until after a lawful demand within the 
meaning of the statute was made, and from the date of 
that demand the statute of limitations began to run. Had 
the defendant produced evidence that some officer hav- 
ing authority to do so had, at a time when the defendant 
was legally liable to have such demand made upon him, 
actually demanded that the defendant pay the money to 
the county treasurer, that evidence would have raised a 
question of fact as to the time when the first regular and 
lawful demand was made and the statute of limitations 
would begin to run from that date. No such evidence 
was offered. The question attempted to be raised by the 
fourth point was not involved in this case; the agreement 
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referred to did not arrest the running of the statute of 
limitations after it had otice commenced to run, but that 
agreement having been made before the defendant had 
received the money involved in this proceeding, he had 
the right from the moment he received it to hold it until 
the question of the ownership of the fees was determined 
by the final judgment of the Supreme Court, and it was 
not until after that final judicial determination that the 
county treasurer had any right to demand payment of the 
money. This was expressly ruled in Commonwealth v. 
Shoener, 212 Pa. 527. 

The fifth and sixth specifications of error may be 
properly considered together. The defendant interposed 
a special plea in bar, setting forth at length the record 
of the proceedings in the case of the Commonwealth v. 
John T. Shoener, No. 75, March Term, 1903, of the Court 
of Quarter Sessions of the County of Schuylkill, and the 
review thereof by the Supreme Court of Pennsylvania, 
on appeal No. 286, January Term, 1904, reported 212 Pa. 
527,anduponthe record so pleaded prayed judgment of the 
court if he ought to be put further to answer the present 
indictment. The Commonwealth demurred to the plea 
and the court sustained the demurrer, which ruling is 
the subject of the fifth specification of error. The defend- 
ant then entered a general plea of autre fois acquit and 
not guilty. The only evidence offered under the plea 
autre fois acquit was the same record which had been 
specially pleaded in bar, there being no dispute that the 
defendant was the person charged in the former indict- 
ment; and upon that issue the jury, under the instructions 
of the court, rendered a verdict in favor of the Common- 
wealth. The instruction of the court directing the jury to 
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find for the Commonwealth on that issue is the subject 
of the sixth specification of error. On demurrer to a plea 
in bar the court will consider the whole record, and give 
judgment for the party who, on the whole, appears to be 
entitled thereto. If the plea is former acquittal, the ques- 
tion whether the former acquittal was for the same offense 
depends upon the record pleaded, and not on the argu- 
ments or inferences deduced therefrom: Murphy v. Rich- 
ards, 5 W.&S. 279; Heikes v. Commonwealth, 26 Pa. 513. 
The record pleaded in bar showed a prosecution for em- 
bezzlement commenced on January 3, 1903, an indictment 
found on November 14, 1903, containing thirteen counts, 
a trial which resulted in the acquittal of the defendant on 
the first, second, third, fifth, sixth, seventh, ninth, tenth, 
eleventh and thirteenth counts, and a verdict of guilty on 
the fourth, eighth and twelfth counts, a judgment of the 
Court of Quarter Sessions upon the eighth and twelfth 
counts, and a reversal of that judgment, and discharge 
of the defendant from his recognizance by the Supreme 
Court. Upon the trial of the issue formed by the record 
pleaded in bar the burden was upon the Commonwealth 
to prove that prior to the commencement of that prose- 
cution a proper officer had made demand upon the de- 
fendant that he pay to the county treasurer money which, 
at the time the demand was made, it was the leg^ duty 
of the defendant to so pay, and that the defendant had 
failed to pay upon such a demand. No evidence of a de- 
mand made after the finding of that former indictment 
would, upon the trial thereof, have been admissible. In 
the present indictment it was necessary for the Common- 
wealth to prove that there had been a demand made by the 
county treasurer on June 30, 1905, that the defendant 
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pay, lo said treasurer, money belonging to the county 
at that time in the hands of defendant and which the treas- 
urer at that time had the lawful right to require him to 
pay. 

The true test to ascertain whether the plea of autre 
fois acquit be a good bar is whether the evidence necessary 
to support the second indictment would have been suf- 
ficient to secure a legal conviction on the first: Common- 
wealth V. Tadrick, i Pa. Superior Ct. 555; Common- 
wealth V. Rockafellow, 3 Pa. Superior Ct. 588; Common- 
wealthy. Montross, 8 Pa. Superior Ct. 237; Commonwealth 
V. Hazlett, 14 Pa. Superior Ct. 352; s. c, 16 Pa. Superior 
Ct. 534; Hilands v. Commonwealth, 114 Pa. 372. The 
plea averred the offenses to have been the same, but the 
eflect of this was to change the record, and the record 
must stand; Commonwealth v. Trimmer, 84 Pa. 65. There 
was no error in the judgment of the court upon the de- 
murrer to the special plea in bar. The instruction of the 
court to the jury to find for the Commonwealth upon the 
issue raised by the defendant's plea of autre fois acquit 
might be sustained upon the same grounds alone, but as 
the facts, although absolutely undisputed, are somewhat 
involved, it may be well to briefly state them. The de- 
fendant offered in evidence the record of the indictment 
and proceedings thereunder against him above referred 
to, and in immediate connection therewith the record of 
the case of the County of Schuylkill v. John T. Shoener, 
No. 61, January Term, 1902, of the Court of Common 
Pleas of Schuylkill County; No. 6, January Term, 1903, 
of the Supreme Court of Pennsylvania, and especially the 
agreement in the nature of the case stated between the 
county and Shoener, included in the latter record. These 
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two records, taken together, establish all the facts con- 
sidered by the Supreme Court in Commonwealth v. 
Shoener, 212 Pa. 527. 

The verdict of the jury at the former trial found the 
defendant not guilty upon ten counts of the indictment 
and guilty upon three counts. 

The verdict as to the counts upon which the defend- 
ant was acquitted established that he had not prior to that 
time converted the money to his own use, or invested it 
in property or merchandise. These are offenses distinct 
from the mere failure to pay over on proper demand, and 
the acquittal as to them would not shield the defendant 
against the present prosecution: Commonwealth v. Ment- 
zer, 162 Pa. 646. The three counts upon which the de- 
fendant was found guilty were the fourth, eighth and 
twelfth. The fourth count charged him with failure to 
pay over upon demand the moneys received by him as 
license fees on January 7, 1901 ; the eighth count charged 
a like offense with regard to money received on January 
6, 1902, and the twelfth count charged him with failure 
to pay on demand moneys received by him on January 5, 
1903; the failure to pay over on demand the money re- 
ceived by the defendant for license fees in the month of 
December in each year of his term as shown by his report 
filed on the first Monday of January following, being laid 
in a separate count. The Court of Quarter Sessions did 
not sentence the defendant upon the fourth count of the 
indictment, which charged the failure to pay over the fees 
received in January, 1901. The court did sentence the 
defendant on the eighth and twelfth counts, which respec- 
tively charged the failure to pay over on demand the fees 
included in his official reports for January, 1902, and 
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January, 1903. That judgment was reversed by the Su- 
preme Court, without a new venire (Commonwealth v. 
Shoener, 212 Pa. 527), for the reason that because of the 
then pending civil proceeding and the agreement in the 
case stated to which the county and the defendant were 
parties, the defendant had the right to retain all these 
license fees; that they did not become payable to the 
county, and neither the county nor any of its officers' had 
a right to demand that the defendant should pay them to 
the county treasurer, until after the question of the owner- 
ship of the fees had been determined by the Supreme 
Court, which final determination was not had until May 
4» 1903, in the decision reported in Schuylkill County v. 
Shoener, 205 Pa. 592. In reversing the judgment of this 
court and of the Court of Quarter Sessions, the Supreme 
Court, who spoke by Mr. Justice Brown, in reference to 
the failure of the defendant to pay, said: "In refusing to 
comply with the notice to pay, he was standing on his 
right not to do so until it was determined that the county 
was entitled to receive the money." 

The record offered in evidence did not show an adju- 
dication that the defendant had not received the money, 
nor that, having received it, he had paid it over. It did 
show an adjudication by the court of last resort that the 
defendant had the right to retain this money and could 
not legally be required to pay it over until May 4, 1903. 
The agreement in the nature of a case stated, which was 
thus conclusively determined to vest in the defendant the 
right to retain these fees until the question of their own- 
ership was determined by the Supreme Court, was made, 
executed and filed of record in the Court of Common 
Pleas of Schuylkill County of November 21, 1901. The 
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fees involved in the present indictment were not received 
by the defendant until after that date, a part of them 
within two months and the remaining portion over a year 
after the agreement had been filed of record. The agree- 
ment was in force at the time the defendant received the 
fees. There never was a time when a lawful demand 
could have been made upon the defendant to pay these 
fees, until after the question of their ownership was de- 
termined by the Supreme Court on May 4, 1903. This 
was distinctly held with regard to the twelfth count of 
the indictment in the former proceedings, which distinctly 
charged the receipt of the fees to have been in January, 
1903, and which was supported by evidence that the 
money was actually received by the defendant in Decem- 
ber, 1902, and that he acknowledged said receipt in his 
official return on the first Monday of January, 1903. 

The defendant had received the money in question 
by virtue of his office. When the question of its owner- 
ship was determined by the decision of the Supreme 
Court on May 4, 1903, it became his duty to pay the 
money to the county treasurer, but his failure to pay it 
did not, under the provisions of the 65th section of the 
act of March 31, i860, become criminal until after the 
county treasurer had made demand. When the treasurer 
did make such demand, the offense was complete. The 
instruction of the court below to the jury to render a ver- 
dict in favor of the Commonwealth upon the issue raised 
by the plea of autre fois acquit was, under the records and 
evidence presented, correct: Solliday v. Commonwealth, 
28 Pa. 13, and the cases hereinbefore cited. In this view 
of the case we do not deem it necessary to consider the 
question of the constitutionality of the Act of June 12, 
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1878, P.L. 196, section 6, nor whether the period of limi- 
tation of prosecutions in cases of this character is by that 
statute extended to four years. All the assignments of 
error are dismissed. 

The judgment is affirmed, and it is ordered tha< the 
defendant appear in the Court of Quarter Sessions of 
Schuylkill County and by that court be committed until 
such part of the sentence as had not been performed when 
this appeal was made a supersedeas, be complied with. 

Error assigned was the judgment of the Superior 
Court. 



Opinion by Mr. Justice Brown, June 27, 1906: 

But little need be said in affirming this judgment. 
The learned and careful trial judge correctly disposed of 
the questions raised by the appellant, and, in doing so, 
understood what was said in Commonwealth v. Shoener, 
212 Pa. 527, just as we intended it should be understood. 
The same is true of the Superior Court, and to its clear 
opinion affirming the judgment below ^nothing can be 
profitably added. 

In support of his plea of autre fois acquit, the appel- 
lant relies upon our reversal of the former judgment 
against him. The jury on the trial of the first indictment 
found him guilty of having failed to pay over the license 
fees in his hands after demand had been made upon him 
to do so. Our reversal of the judgment on that verdict 
did not acquit him of the offense charged against him in 
the present indictment. All that we decided was, that, 



Digitized by 



Google 



54 JUSTICES* LAW REPORTER. 

Commonwealth v. Shoener, Appellant. 

as the county of Schuylkill could not, at the time the 
prosecution was instituted, have made a legal demand 
upon the appellant for the payment of the fees in his hands, 
the statutory offense of failing to pay over had not been 
committed. He was discharged from his recognizance 
simply because the prosecution against him had been in- 
stituted before the offense charged against himwasor could 
have been committed under the admitted facts in the case. 
He was, therefore, never in jeopardy. If /after his conviction, 
the court below had arrested judgment on the verdict, he 
would have been in the same situation in which our re- 
versal of it placed him, but he could not have pleaded the 
arrest of the judgment as a bar to a new indictment 
against him for an offense subsequently conunitted, for 
he never was in peril. As to this the authorities are 
without number. Equally unavailing is the plea of the 
statute of limitations. It was admittedly the duty of the 
appellant to pay over the moneys in his hands, when he 
learned, on May 4, 1903, that they belonged to the county; 
but his failure to perform that duty was not a crime, and, 
as long as he retained the moneys without a demand from 
the county that he pay them over, he was not committing 
the statutory offense for which he was prosecuted in the 
present proceeding. Failure to pay over was not an of- 
fense; failure to pay over on demand was. The county, for 
any reason, might have indulged him, and, having done 
so, its indulgence, which kept him from committing crime, 
cannot, under the plea of the statute of limitations, be 
now turned into a shield by him to protect him from the 
consequences of his crime after his commission of it. 
When he was still legally liable to pay to the county the 
fees which he had collected, demand was made upon him 
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to pay them over. When he failed to comply with that 
demand, he, for the first time, committed the oflfense 
charged against him in the present indictment, and from 
the time of his refusal to pay over, June 30, 1905, and 
from that time only, could the statute of limitations begin 
to run. 

The judgment of the Superior Court, affirming that 
of the Court of Quarter Sessions, is affirmed. 
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Where the bond of a tax collector, instead of being made to the 
Commonwealth of Pennsylvania, as obligee, as required by statute, 
is made to "the Commissioners of Armstrong County, Pennsylvania," 
and suit is brought in the name of "the Commonwealth to the use 
of the School District of Freeport Borough" the objection to the 
form of action being merely technical, may be cured by amendment 
Amendment will even be allowed in the Appellate Court. 

The liability of sureties in official bonds is not generally meas- 
ured by the law requiring the surety, but by that imposing the du- 
ties on the officer; when the bond is ^ven as an official bond and 
the condition imposes no liability not authorized by , law, the 
mere fact that the obligee named is not the one provided 
by the statute, does not vitiate the bond, nor relieve the officer or his 
sureties from liability. 

A variance between a statutory bond and the requisitions of the 
law, is fatal only when the conditions would impose a greater burden 
on the obligor than the law allows, and in such case it is fatal only 
as to the excess of the obligation imposed. 

Tax Collector's Bond — Error in Designation of 

Obligee — ^Amendment of Action — ^Technical 

Informalities — Sureties Estopped. 

No. 153 June Term, 1904, C. P. of Armstrong County. 
Patton, P.J. 

Appeal No. 69, April Term, 1906, Superior Court. 
Assumpsit on a tax collector's bond. 

At the trial plaintiff's counsel offered in evidence the 
bond of W. A. Singer, with F. A. Seitz and Frank Maxler* 
as sureties, dated July 8, 1902, and approved by the court 
on July 9, 1902, and filed as of the same date, for the pur- 
pose of substantiating the claim of the plaintiff as against 
the defendants in this case, and to show their liability. 

Defendants' counsel object to the offer, under the 
plaintiff's declaration and the pleadings in the case, for 
the following reasons: 
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1. For the reason that the obligees in the bond are 
the commissioners of the county of Armstrong, Pennsyl- 
vania, and so set forth in the bond. 

2. It is objected to because it does not show any 
right of action in the Commonwealth of Pennsylvania to 
maintain suit upon this bond offered in evidence, nor does 
it show any right in use plaintiff, to-wit, the 
School District of the borough of Freeport, to maintain 
this action in the present form, the present action being 
what is known as a proceeding on an official bond, under 
the act of April 4, 1836, P.L. 301, Sec. 11. 

3. It is further objected to as incompetent and ir- 
relevant, to show any liability on the part of the defendants 
in this case, either to the Commonweatlh of Pennsylvania, 
or to the use plaintiff. 

The Court: The objections are overruled, the bond 
is received, and a bill of exceptions is sealed to the defend- 
ants, [i] 

Plaintiff's counsel reads the bond and the oath tliere- 
to, and the approval by the court thereof, to the jury. 

Plaintiff's counsel offer in evidence specifically that 
portion of the auditors' report relative to the settlement 
of the school tax with W. A. Singer, collector, for the 
purpose of showing the balance due from the collector to 
the School District. 

Defendants' counsel object to the offer because al- 
ready offered. 

Defendants' counsel now renew their former objec- 
tion to the auditors' report, in relation to the school tax 
for the year 1902, and add the additional objection, that 
the plaintiff has already shown that the collector's ac- 
counts, for the year 1902, were audited at the end of 
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the school year, to-wit, June, 1903, and these auditors' re- 
ports cannot be both legally binding on the suretieis 
in the collector's bond. 

The Court: The objection is overruled, the offer 
admitted, and a bill of exceptions is sealed to the defend- 
ants. [2] 

Under the above offer, the auditors' settlement with 
W. A. Singer, collector of school taxes of Freeport bor- 
ough for the year 1903, made February 23, 1904, was ad- 
mitted in evidence. 

The court charged as follows: 

[In this case we will reserve the question, when a 
bond is made out as this one is, in the name of the commis- 
sioners of Armstrong county, and a suit is brought in the 
name of the Commonwealth of Pennsylvania, at the sug- 
gestion of, and to the use of, the School District of Free- 
port borough, whether or not the plaintiff is entitled to 
recover, reserving the question of law; with the right to 
enter a verdict for the defendants, non obstante vere- 
dicto.]. [3] 

Verdict and judgment for plaintiff for $1,349.19. De- 
fendant appealed. 

Errors assigned were (i, 2), rulings on evidence, 
quoting the bill of exceptions; and (3), portion of charge 
as above, quoting it. 

W. J. Christy, of McCain & Christy, for appellants, 
cited: Wampler v. Shissler, i W. & S. 365; Com. v. Pray, 
1 Phila, 58; Genesee Paper Co. v. Bogert, 23 Pa. Superior 
Ct. 23. 

Samuel H. McClain, Calvin Reyburn, George M. 
Hill, John M. Ralston and J. D. Dougherty, for appellee, 
cited: Clark v. Potter County, i Pa. 159; Glover v. Wil- 
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son, 6 Pa. 290; Lehigh County v. Gossler, 24 Pa. Super- 
ior Ct. 406; Young V. Machamer, i Pearson, 303; Dyer v. 
Covington Twp. 28 Pa. 186; Com. v. Dauphin County Com- 
missioners, 3 Pa. Dist. Rep. 584; McClure v. Com. 80 Pa- 
167; McMicken v. Com., 58 Pa. 213; Com. v. Allen, 2 Pa. 
Superior Ct. 175; Berks County v. Levan, 86 Pa. 360; 
Little V. Fairchild, 195 Pa. 614; McGonigle v. McGonigle, 
5 Pa. Superior Ct. 168; Com. v. Gruver, 13 Pa. Superior 
Ct. 553; Com. V. Scanlan. 202 Pa. 250; Shartzer v. School 
District, 90 Pa. 192; Luzerne County v. Rhoads, i Kulp, 
437; Bank v. Schulykill County, 190 Pa. 188; Com. v. 
Price, 15 Pa. Superior Ct. 342; Athens Car & Coach Co. 
v.Elsbree, 19 Pa. Superior Ct. 618; Schofield v. Lafferty, 
17 Pa. Superior Ct. 8; Fisher v. Life Association, 188 Pa. 
i; Eckert v. Schoch, 155 Pa. 530; Chapin v. Cambria 
Iron Co., 145 Pa. 478; Com. v. Patterson, 13 Pa. Superior 
Ct. 136. 

Opinion by Porter, J., October 5, 1906: 
The defendant, W. A. Singer, having been duly 
elected tax collector for the borough of Freeport, in the 
county of Armstrong, duly presented his official bond, 
with the other defendants as sureties, for the year 1902 
to the Court of Quarter Sessions for approval on July 9, 
1902, as required by the Act of June 6, 1893, P.L. 333. 
The bond was dated July 8, 1902, and was approved by 
the Court of Quarter Sessions of Armstrong County on 
July 9, 1902, as the official bond of W. A. Singer, as 
tax collector for the borough of Freeport, and was on 
said day filed, together with the oath of office of said 
Singer, as tax collector, in the office of the clerk of said 
court, as required by the Act of June 25, 1885, P-L. 187. 
The bond was conditioned in the exact language required 
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by the Act of June 25, 1885, and was in the exact form 
prescribed by that statute, except that instead of the 
Commonwealth of Pennsylvania being made the obHgee 
therein, as provided by the statute, "the Commissioners 
of Armstrong County, Pennsylvania," without naming 
them, were the obligees. Tlie collector failed to account 
according to law for the school taxes for the School Dis- 
trict of the borough of Freeport collected by him, and 
the School District authorities brought this action against 
him and his sureties upon the above-mentioned bond. 
The school taxes in question were within the express con- 
dition of the bond, and the only ground upon which the 
defendants allege exemption from liability is that the 
Commonwealth of Pennsylvania should have been named 
as obligee in the bond, instead of the Commissioners of 
Armstrong county. The liability of sureties in offcial 
bonds is not generally measured by the law requiring the 
surety, but by that imposing the duties on the officer; 
when the bond is given as an official bond and the con- 
dition imposes no liability not authorized by law, the mere 
fact that the obligee named is not the one provided by the 
statute does not vitiate the bond, nor relieve the officer or 
his sureties from liabliity: Dyer v. Covington Township, 
28 Pa. 186. The tax collector and his sureties having 
executed the bond in question as his official bond, and the 
same having been approved by the proper court as such, 
and the collector having received the school taxes which 
were clearly within the express condition of the bond, the 
officer and his sureties are clearly estopped from denying 
liability for the money so collected; McClure v. Common- 
wealth, 80 Pa. 167. A variance between a statutory bond 
and the requisitions of the law is fatal only when the con- 
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dition would impose a greater burden on the obligor than 
the law allows, and in such case it is fatal only as to the 
excess of the obligation imposed: Commonwealth v. Laub, 
I. W. & S. 261; McCaraher v. Commonwealth, 5 W. & S. 
21. The bond in question was voluntarily given for a 
lawful purpose, and was not against any statutory prohibi- 
tion; it may therefore be enforced according to its terms, 
even though not in the form required by the statute: 
Franklin for use of the Commonwealth v. Hammond et al. 
45 Pa. 507; Commonwealth v. Clipsham, 16 Pa. Superior 
Ct. 50. The liability of the defendants upon this bond 
for the school taxes in question is too clear for discussion: 
the only question is as to the form of the action for their 
recovery. 

The action was brought in the name of the Common- 
wealth to the use of the School District of Freeport Bor- 
ough; the plaintiff filed a statement in the name of the 
Commonwealth as the legal plaintiff, setting forth the 
election of Singer as tax collector, that he took the oath 
of office, filed the bond above recited, and by virtue of his 
office collected the taxes which the School District now 
seeks to recover, and that after the exonerations and com- 
missions were deducted on said school tax duplicate, there 
was a balance for which said Singer failed to account to 
the amount of $1,269.82. Attached to and made part of 
this statement was a copy of the bond which showed that 
it named "the Commissioners of Armstrong County, 
Pennsylvania" as obligee, instead of the Commonwealth 
of Pennsylvania. It thus clearly appeared from the state- 
ment filed that the use plaintiff was entitled to recover of 
defendants, if the facts alleged were true, the amount 
which it claimed; but it also api>eared upon the face of the 
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Statement that the Commonwealth of Pennsylvania was 
not the obligee in the bond and should not have been 
made the legal plaintiff: Glover v. Wilson, 6 Pa. 292. The 
question was one which went not to the merits but to the 
form of the action, and the defendants might have raised 
it by a demurrer. The appellants entered the plea of the 
general issue and went to a trial upon the merits, which 
resulted in a judgment against them. The technical objec- 
tion to the form of the action was one which could have 
been cured by amendment if the question had been raised 
in the court below by a demurrer. The form of the action 
worked no prejudice to the cause of the defendants at the 
trial upon the merits, and we will permit the amendment 
to be made in this court. The bond having been executed 
in favor of "the Commissioners of Armstrong County, 
Pennsylvania," an action might have been brought in the 
name of Armstrong county, as the legal plaintiff, to the 
use of the School District: Qarke v. Potter County, i Pa. 
159; Dyer v. Covington township, 28 Pa. 186; Le- 
high County V. Gossler, 24 Pa. Superior Ct. 406; 
Commonwealth v. Snyder, i Pa. Superior Ct. 286; Com- 
monwealth V. Allen, 2 Pa. Superior Ct. 175. 

The settlement by the borough auditors of the account 
of Singer as collector of school taxes for the year 1902, 
made February 23, 1904, was properly admitted in evi- 
dence. There was no legal evidence that the borough 
auditors had previously made any settlement of the ac- 
count of Singer as tax collector. Even if the statement of 
the account of the treasurer of the School District, for 
the year ending May 31, 1903, had been in evidence, which 
it was not, and had been held to constitute an audit of 
the accounts of the collector, this would have been no 
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advantage to the defendants, for the balance shown by 
that statement to be then due from the collector was 
$1,519.82, whereas when the accounts of the collector 
were actually audited in February, 1903, the balance 
charged against him was only $1,269.82. The assign- 
ments of error are overruled. 

The plaintiff is granted leave to amend the record 
by substituting Armstrong county instead of the Com- 
monwealth of Pennsylvania as the legal plaintiff, and the 
judgment is affirmed. 
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Borough of Mt. Carmel v. J. M. Vought 

Defendant was convicted under an ordinance prohibiting hawk- 
ing and peddling. Held that the prohibition of a license fee in the Act 
of April 22, 1903, P.L. 258, making it "unlawful for any borough ot 
city of this commonwealth to levy or collect any money or tax, as 
a license fee, from any farmer who sells his own products in or 
about the streets of any borough or city of this Commonwealth," 
does not carry, by implication, the right to do the act for which the 
imposition of a fee is prohibited; and that the Act was intended to 
prevent the imposition of a license fee by boroughs and cities not 
providing a curbstone or other form of market. 

Borough OrdinaxVces — Hawking and Peddling — 

Act April 22, 1903, P.L. 258 — Markets — 

Farmers' Produce. 

No. 42. September Term, 1904, C. P. of Northumberland 
County. 

Appeal from Summary Conviction before a Justice of the 
Peace. 

J. A. Bastress, attorney for plaintiff. 

W. PI. Rhawn and C. M. Clement, attorneys for defendant. 

Opinion by C. R. Savidge, P.J. 

OPINION. 

As stated by counsel for defendant, in the opening 
paragraph of their brief, "It was expressly held in Mt. 
Carmel Borough v. Fisher, 21 Super. 643, that a borough 
may under Section 2, Paragraph XI of the Act of April 
3, 185 1, P.L. 321, Purdon 239, provide by ordinance that a 
curbstone market may be held on certain secular days of the 
week and within certain hours, and prohibit under a pen- 
alty sales on the street on any other days or at any other 
time, although the occupants of permanent stands and 
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shops are permitted to sell at all hours during all secular 
days." 

Aside from the Act of April 22, 1903, the case at bar 
raises virtually the same questions there decided and es- 
pecially as the Superior Court was considerate enough to 
agree with us in that case we will not now reverse it, but 
for the present let its judgment pass as good law and con- 
sider only the effect of the act above referred to. 

Aside from the constitutionality of the act which may 
well be doubled, for the reason that it probably offends 
as class legislation, we do not think it applies or was in- 
tended to apply to a case of this kind. The sole provision 
of the act is that: 

"It shall be unlawful for any borough or city of this 
Commonwealth to levy or collect any money or tax, as a 
license fee, from any farmer who sells his own products in 
or about the streets of any borough or city of this Com- 
monwealth." 

In the case at bar there was no levy or collection of, 
or demand for any money or tax as a license fee, etc. The 
ordinance does not provide for such in exchange for the 
right to hawk and peddle on the streets, but prohibits 
such hawking and peddling at such prescribed times. It 
is argued that the prohibition of a license fee, by implica- 
tion, carries the right to do the act for which the imposi- 
tion of a fee is prohibited. Not necessarily. 

We incline to the opinion that the purpose of the act 
was to prevent the imposition of a license fee by boroughs 
and cities not providing a curbstone or other form of 
market. It was intended to meet these conditions in 
which the farmer can meet his customers and the buying 
public in general, only by hawking in the streets. In such 
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cases the collection of a license fee would be an imposition 
and the legislation prohibiting it fair and just. 

To construe the act as contended for by the defense 
would be subversive of all markets and 'all market legisla- 
tion. A market cannot be maintained if farmers and 
others are at all times to have the right to peddle in the 
streets. 

We do not believe the Legislature intended any such 
radical and sweeping change. It cannot be possible the 
Legislature intended to give the farmer the right, at all 
times and on every day, to hawk and peddle on Market 
and Chestnut streets, in Philadelphia, on Smithfield street, 
in Pittsburg, and on any and every street of the cities 
and boroughs throughout the state. It may be argued 
that they could not be confined to certain streets, but 
that would not do, as it would not be fair to resident 
buyers. 

In conclusion, we feel like making a pertinent inquiry. 
Why is this ordinance opposed? It is fair. It requires a 
farmer to remain at the market place only until half-past 9 
and 10 o'clock, and permits him to peddle the balance of 
the day for three days in the week. What more could he 
ask? Generally, farmers favor markets as more conveni- 
ent and in every way more desirable than the old way of 
going from house to house and calling the inmates out 
on the street to buy. PVom the stand of reason and ex- 
perience, as well as from the knowledge of the preference 
of farmers elsewhere, we are at a loss to understand this 
fight. 

Judgment is entered for the plaintiff and against the 
defendant for the penalty of five ($5.00) dollars, and costs, 
and we note an exception and seal a bill for him. 

Reported by J. P. Carpenter, Sunbury, Pa. 
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In* Re-Settlement of State Tax of 
J- C. Rutter, Recorder, &c. 

It is the duty of the Recorder of Deeds to demand and receive for 
the use of the Commonwealth the sum of fifty cents on every deed 
and on every mortgage or other instrument in writing offered to be 
recorded. The oaths, bonds and commissions of coal and iron police- 
men, justices of the peace and notaries, which are recorded, or may 
be required to be recorded, are such instruments of writing. 

Recorder of deeds may be as generous as he sees pfoper with 
reference to the collection of his own fees, but he cannot be generous 
at the expense of the Commonwealth. 

The two acts of probating a will and granting letters testamentary 
thereon are separate and distinct services rendered by the Register, 
but for the purpose of providing for the State tax these two acts are 
combined, and a single fee and a single tax of fifty cents provided for. 

Where a will, however, has been probated in one county, and it 
is necessary or desirable to record a certified copy thereof in another 
county, no state tax is collectible for recording such certified copy. 

There does not seem to be any express statute requiring the Com- 
missions of justices of the peace to be recorded, but it is held that it 
is the universal practice to record these commissions, and that a copy 
thereof certified by the Recorder of Deeds is competent evidence of 
the magisterial character of the person so commissioned. 

State Tax — Recorder of Deeds — Register of 
Willst-Deeds, Mortgages and Other Instru- 
ments OF Writing — ^Justices of the Peace — 
Notaries — Coal and Iron Police — ^Wills. 

Letter of Attorney General to Hon. T. A. Crichton, Dep- 
uty Auditor General, relative to accounting for the State 
tax upon deeds, mortgages, etc. 

Opinion — Qune 20, 1907.) 

SIR: 

I am in receipt of your letter of June 10, 1907, rela- 
tive to the matter of the settlement of the account of the 
Commonwealth against J. C. Rutter, Jr., ex-Register and 
Recorder of Columbia county, for the State tax upon cer- 



Digitized by 



Google 



68 justices' law reporter. 

In Re-Settlement of State Tax of J. C. Ruttcr, Recorder, &c 

tain instruments. From your letter and the papers ac- 
companying it 1 understand the facts to be as follows: 

In the matter of the accounts of the said J. C. Rutter, 
Jr., with the Commonwealth, for the years 1900 to 1905, 
both inclusive, it was deemed advisable by your Depart- 
ment to have a special auditor make a re-audit of the 
same. This re-audit showed that the said J. C Rutter, 
Jr., was indebted to the State in the sum of $4,772.74 for 
tax on various instruments recorded, probated or issued 
by him in his official capacity as Register and Recorder, 
and collateral inheritance tax collected by him. Upon be- 
ing mformed of this indebtedness, the said J. C. Rutter, 
Jr., remitted to the Commonwealth the sum of $4,313.74. 
and claimed that the difference in the amount ad- 
mitted by him and the amount claimed by the Com- 
monwealth, to-wit, $459.00, was charged against 
him by the special auditor as State Tax upon certain oaths, 
bonds, commissions, and wills, recorded or probated by 
him, but upon which he collected no State tax. 

Upon inquiry being made of this department as to 
whether or not the Commonwealth is entitled to collect 
from the said J. C. Rutter, Jr., the State tax upon these 
instruments, Hon. Hampton L. Carson, then Attorney 
General, replied to Hon. Wm. P. Snyder, then Auditor 
General, under date of September 14, 1906, to the 
effect that the information then furnished him wa* not 
sufficiently specific to enable him to pass upon the ques- 
tion presented and asked for additional information as to 
the nature and character of the instruments upon which 
the said J. C. Rutter, Jr., claims that he collected no State 
tax. The information furnished by the said J. C. Rutter, 
Jr., in response to this request is not as specific as could 
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be desired. However, by his letter of November I2, 1906, 
to Hon. William P. Snyder, then Auditor General it ib 
made to appear that the bonds, oaths and commissions 
upon which he alleges he did not collect State tax ar^ 
those of coal and iron policemen, justices of the peace 
notaries public, county officers and all others who receive 
their commissions from the State; and that the wills upon 
which no State tax was collected were, first, those pro- 
bated in another county and certified to Columbia county 
for recording there, and, secondly, those probated in Co- 
lumbia county upon which no Letters Testamentary were 
issued. 

There seems to be some confusion in the figures con- 
tained in the different papers submitted to me as to the 
number of the instruments in the different classes speci- 
fied, but it substantially appears that there were 375 
oaths, 138 bonds, and 329 commissions recorded upon 
which no State tax was collected, and that there were 
29 wills probated in Columbia county, upon which no 
Letters Testamentary were issued or State tax collected, 
and 9 certified copies of wills recorded, upon which no 
State tax was collected. 

In my opinion, the liability of the said J. C. Rutter, 
Jr., to the Commonwealth for the State tax upon these 
various instruments does not necessarily depend upon 
whether or not they are such instruments as are required 
by law to be recorded, but it will be of assistance in dis- 
posing of this question to inquire briefly as to the provisr 
ions of the law with reference to the recording of the 
several classes of instruments mentioned. 

/The third section of the Act of 27th February. 
1863 (P.L. 225), provides in substance that every coal 
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and iron policeman, before entering upon the duties of 
his office, shall take and subscribe the oath required by 
the eighth Article of the Constitution, which oath, after 
being duly recorded, shall be filed in the office of the Sec- 
retary of State and a certified copy of such oath shall be 
recorded with the Commission in every county through or 
into which the railroad for which such policeman is ap- 
pointed, may run, and in which it is intended the said 
policeman shall act. There does not seem to be any ex- 
press statute requiring the commissions of justices of the 
Peace to be recorded, but in the case of Bennet v. Paine, 
7 Watts, 334, it is held that it is the universal practice to 
record these commissions, and that a copy of the commis- 
sion certified by the Recorder of Deeds is competent 
evidence of the magisterial character of the person so 
commissioned. 

With reference to Notaries Public, it is provided by 
Section third of the Act of 14th April, 1840, (P.L. 334), 
that the commission of every Notary then in office, or 
thereafter appointed, who shall neglect for the space of 
time therein designated, to give bond and cause the same 
and his commission and oath to be recorded, shall be null 
and void. 

On account of the lack of specific information fur- 
nished by the said J. C. Rutter, Jr., it is impracticable to 
attempt to investigate the provisions of law relative to 
the recording of all the commissions, oaths of office, and 
bonds recorded by him. It is proper to note, however, 
that the said J. C. Rutter, Jr., claims that in most cases 
the oath and bond were printed on one sheet of paper 
and recorded as one paper. The duty of the said J. C. 
Rutter, Jr., with reference to the collection of the State 
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tax Upon the instruments in question is defined and regu- 
lated by the following provisions of law. The Act of 
6th April, 1830, (P.L. 272), is entitled "An Act for the 
levy and collection of taxes upon proceedings in courts 
and in the offices of Register and Recorder, and for other 
purposes." The first section of this Act provides that the 
officers mentioned therein are thereby authorized to de- 
mand and receive in addition to the fees heretofore re- 
quired by law certain sums for and on account of the 
Commonwealth. Section 4 of this Act provides 
"that the several Recorders of Deeds shall demand and 
receive for every deed, and for every mortgage or other 
instrument in writing offered to be recorded, fifty cents.*' 

Section 5 provides 
"that the several Registers of Wills shall demand and re- 
ceive for the probate of a will and letters testamentary 
thereon, the sum of fifty cents, and for granting letters of 
administration, the sum of fifty cents." 

In the Act of 15th March, 183^, (P.L. 135), entitled 
"An Act relating to 'Registers and Registers' Courts'," 
the following provision is made with reference to State 
tax: 

"On the probate of any will, and the granting of let- 
ters testamentary thereon, also on the granting of any 
letters of administration, every Register shall demand and 
receive for the use of the Commonwealth in each case, 
the sum of fifty cents." 

Again, in the Act of 2d April, 1868, (P.L. 3), entitled 
"An Act to ascertain and appoint the fees to be received 
by the several officers of this Commonwealth," it is p;o- 
vided in section 7 under the head of "Fees of Registers 
of Wills," as follows: 
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^'Register to demand and to receive for the use of the 
Commonwealth on every probate of a will, and letters tes^ 
tamentary thereon, fifty cents. On every letter of admin*- 
istrat ion granted, fifty cents." 

It therefore appears that in the exercise of his office 
of Recorder it was the duty of the said J. C Rutter, Jr., 
to detiiand and receive for the use of the Commonwealth 
the sum of fifty cents on every deed and on every mort- 
gage or other instrument in writing offered to be re- 
corded. The oaths, bonds, and commissions in question 
^vere instruments in writing. They were offered for 
record and were recorded. The Recorder had the riglit 
to demand from the persons offering these instruments 
in writing for record, the sum of fifty cents upon each in- 
strument. It was his duty, under the law, to demand and 
receive this tax for the Commonwealth. If he failed 
•to collect it from the parties offering the instruments in 
writing for record, that fact cannot affect his liability to 
account for the tax in question to the Commonwealth. 
U.he Recorder may be as generous as he sees proper with 
reference to the collection of his own fees, but he cannot 
be generous at the expense of the Commonwealth. If it 
is true, as alleged by the said J. C. Rutter, Jr., that in 
many cases the oath and bond of an officer were both 
printed on one sheet of paper, that sheet of paper, no 
matter what it contained, would be the "instrument in 
writing/' and but one tax of fifty cents should be collected 
for both bond and oath, if they were contained in the one 
instrument. 

With reference to the bonds, commissions and oaths 
of justices of the Peace, the Act of 13th June, 1840, 
\P.L. 689), must be taken into consideration. Section 5 
of that Act provides as follows: 
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"No State tax shall hereafter be charged on account 
of recording the commission, oath, bond, or other paper 
connected with the election and appointment of aldermen 
and justices of the peace, within this Commonwealth." 

You are therefore advised with reference to the in*- 
struments recorded by the said J. C. Rutter, Jr., by virtue 
of his office of Recorder of Deeds, that he is liable to the 
Commonwealth for the State tax of fifty cents on each 
oath, bond, and commission offered as a separate instru- 
ment in writing for record, and recorded by him, except 
the oaths, bonds, and commissions of aldermen and jus- 
tices of the peace, upon which no state tax is collectible. 

With reference to the wills upon which the said J. C. 
Rutter, Jr., alleges he collected no State tax, it is to be 
noted that it was his duty, exercising his office of Register 
of Wills, to demand and receive for the use of the Com- 
monwealth on the probate of any will and the granting of 
letters testamentary thereon, the sum of fifty cents. The 
position taken by the said J. C. Rutter, Jr., that he was 
not bound to collect the State tax of fifty cents on wills 
probated, but upon which no letters testamentary \vere 
issued does not seem to be tenable. 

It frequently occurs that wills of persons dying tes- 
tate in the county are probated, but no letters testament- 
ary issued thereon, for different reasons. Where the de- 
cedent had no personal estate there may be no necessity 
for letters testamentary. The two acts of probating a will 
and granting letters testamentary thereon, are separate 
and distinct services rendered by the Register, but for the 
purpose of fixing his fees and for the purpose of providing 
for the State tax these two acts are combined and a single 
fee and a single tax provided for. It is evidently the in- 
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tent of the law that a separate fee and a separate tax can- 
not be collected upon each of these two acts. The import- 
ant thing is the probating of the will.- The granting of 
letters testamentary is incidental thereto. It wotdd seem 
to follow that when a will is probated the Register's fee 
and the State tax are both payable. If letters testament- 
ary are also issued, no further fee nor tax is collectible. 
Where a will, however, has been probated in one county 
and it is necessary or desirable to record a certified copy 
thereof in another county, I am of the opinion that no 
State tax is collectible for recording such certified copy. 
The State tax is collectible in the county where the will 
was originally probated. The officer of the county in 
which the certified copy is recorded performs that service 
as Register and not as Recorder of Deeds. Such copy is, 
therefore, not an instrument in writing recorded by the 
Recorder of Deeds, within the meaning of Section 4 of 
the Act of 1830, supra. 

You are therefore advised that with reference to the 
wills probated in Columbia county, the said J. C. Rutter, 
Jr., is liable for the State tax thereon whether letters tes- 
tamentary were granted on said wills or not; but with ref- 
erence to the certified copies of wills probated elsewhere in 
the Commonwealth and recorded in Columbia county, he 
is not liable to the Commonwealth for the State tax. 

(Reported by H. M. Bretz, Harrisburg, Pa.) 
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In Re-Justice of the Peace 
Appointments 

A was elected Justice of the Peace at the Spring election of 1905, 
filed his acceptance, which was duly certified to the Secretary of the 
Commonwealth, by whom he was commissioned for a term of five 
years; at the Spring election of 1907 B was voted for as Justice in 
same township to succeed A, by reason of alleged removal, was 
elected and filed his acceptance, which was also certified to the said 
Secretary of the Commonwealth. A commission was not issued to B, 
there being no evidence that a vacancy existed. A then tendered his 
resignation to the Governor, which was accepted. There was no evi- 
dence that the constable had given the requisite notice, by at least 
twenty days' advertisement. Held that the election of Justices is 
governed by the Act of March 23, 1877, P-L- is. Sec. 2, whidi provides 
for twenty days' advertisement preceding the election. 

Act March 22, 1877, P.L. 12, Sec. 3, provides amongst other things 
that where a vacancy in the office of a Justice exists, the Governor 
shall fill the same by appointment until the first Monday of May, 
next succeeding the next election. 

Justices of the Peace — Elections — ^Vacancies — 
Twenty Days* Notice by Constable — ^Appoint- 
ment — ^Term of Removal from Township. 

Opinion of Attorney General Todd, to Hon. Edwin S. 
Stuart, Governor. 

OPINION. 
justice of the peace appointments. 

Attorney General's Department. Opinion to Hon. 
Edwin S. Stuart, Governor: 

Todd, Attorney-General, May 13, 1907. — From the 
papers on file and the records in the office of the Secretary 
of the Commonwealth, the following appear to be the rele- 
vant facts in reference to the above application: 

At the spring election of 1905, Charles Uhlinger was 
duly elected one of the justices of the peace for East Deer 
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Township, Allegheny County. He thereupon filed his ac- 
ceptance of said office with the Prothonotary of the said 
County of Allegheny, which acceptance was duly certified 
by said Prothonotary to the Secretary of the Common- 
wealth, and he was thereupon duly commissioned as jus- 
tice of the peace for a term of five years from the first 
Monday of May, 1905. 

At the spring election of 1907, J. A. WoflFington 
was voted for as one of the justices of the peace of said 
township to succeed the said Charles Uhlinger, on the 
theory, as stated in the letter of the Prothonotary of Alle- 
gheny County, on file in the office of the Secretary of the 
Commonwealth, that a vacancy existed in said office by 
reason of the alleged removal of the said Charles Uhlinger 
from said Township of East Deer to the Borough of 
Springdale, in said county. 

The said J. A. Woffington filed his acceptance of 
said office with the Prothonotary of Allegheny County, 
who certified the same to the Secretary of the Common- 
wealth. By reason of the fact that there was at that time 
no evidence in the office of the Secretary of the Common- 
wealth that a vacancy existed in said office, no commis- 
sion was issued to the said J. A. Woffington. On March 
5> 1907* the said Charles Uhlinger, after the spring elec- 
tion of 1907, tendered to the Governor of the Common- 
wealth his resignation of said office of justice of the peace, 
to take effect April 20, 1907, which resignation was ac- 
cepted by the Governor of the Commonwealth on March 
7, 1907. There is no evidence in the papers on file to 
show whether or not the constable of the said Township 
of East Deer gave twenty days' notice by advertisement 
preceding the February election of 1907 of a vacancy in 
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said office of justice of the peace. It is claimed, however, 
by the said J .A. Woffington that such notice was 
given. 

Under the above state of facts, the question arising 
is whether the said J. A. Woffington is entitled to receive 
a commission by virtue of his election in February, 1907, 
or whether there is now a vacancy in the office of the said 
justice of the peace to be filled by appointment by the 
Governor of the Commonwealth. 

The election of justices of the peace is governed by 
the Act of March 22, 1877, P.L. 12. The second section 
of this Act provides as follows: "It shall be the duty of 
the constable of the proper ward, district, borough or 
township to give at least twenty days' notice, by advertise- 
ment, preceding the election to be held on the third Tues- 
day of February of each year, of the expiration of the 
term of the commission of any alderman or justice of the 
peace that may expire on or before the first Monday of 
May following, and also of any vacancy that may happen 
by death, resignation or otherwise." 

Section 3 of the same Act provides as follows: "If 
any vacancy shall take place after any ward, district, bor- 
ough or township election, or from the neglect or refusal 
of any person elected to accept a commission within sixty 
days after the date therof, or by death, resignation or 
otherwise, such vacancy shall be filled by appointment by 
the Governor until the first Monday of May succeeding 
the next ward, district, borough or township election." 

The applicant for a commission, J. A. Woffington, 
contends that a vacancy existed in said office by reason of 
the removal of the duly elected and commissioned justice 
of the peace, Charles Uhlinger, during his term of office, 
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from the township for which he was elected, and that this 
was such a vacancy as is contemplated by the second sec- 
tion of the Act of March 22, 1877, P.L. 12, and entitled 
the voters to elect a successor to the said Charles Uhlinger 
at the spring election of 1907. 

There is no record evidence that the notice required 
by said section 2 of the Act of 1877 was given by the con- 
stable of the township of the existence of the alleged va- 
cancy. 

"The provisions of this section are mandatory, and 
under them twenty days' notice by the constable is a con- 
dition precedent to the election of a person to fill a va- 
cancy in the office of justice of the peace caused by death, 
resignation or otherwise" — ^Justice of the Peace Appoint- 
ments. Opinion of Deputy Attorney-General Elkin, 4 
District Reps. 142. 

It is, however, unnecessary in this case to make the 
validity of the election of J. A. Woffington depend alone 
upon a question of notice. If there was no actual vacancy, 
the election was a nullity, and for the purpose of the pres- 
ent inquiry it may be assumed that the requisite notice 
was given under the Act of 1877. Under the Act of Feb- 
ruary 22 ^ 1802, 3 Sm. Laws, 490, no justice of the peace 
shall act as such, unless he shall reside within the limits 
of the district for which he was commissioned; but it does 
not necessarily follow that because a justice of the peace 
has removed from the' district for which he was commis- 
sioned, a vacancy is thereby created in his office. He can 
perform no official acts outside of his district, but it is not 
every removal from the district that will create a vacancy. 
The question of residence is one of intention, to be de- 
termined before a proper tribunal under the evidence pre- 
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sented. In the present case there was no determination 
of the question of intention at the time the spring election 
of 1907 was held, and therefore, legally, there was no 
vacancy to be filled at that election; consequently, there 
was no vacancy in the office of justice of the peace in 
East Deer Township, Allegheny County, until the resig- 
nation of Charles Uhlinger, under date of March 5, 1907, 
was accepted by the Governor. In fact, the presentation 
of such resignation by Charles Uhlinger indicates that up 
until that time he was the duly* elected justice of the peace 
for the township in question^ 

In view of the fact that a vacancy now exists in said 
office by reason of the resignation of Charles Uhlinger, 
accepted March 7> I907> the Governor should fill such 
vacancy by making an appointment under thfe third sec- 
tion of the Act of 1877, and as such vacancy has taken 
place since the township election of this year, such ap- 
pointment should be made until the first Monday of May, 
1908. 

(Reported by Harry M? Bretz, Harrisburg, Pa.) 
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Deering Harvester Co., Appellant, v. Zink 

No appeal lies from the decision of the Court of Common Pleas, 
reversing the proceedings before a Justice oi the Peace, and giving 
judgment for the defendants. Such judgment is a part of said pro- 
ceedings, and therefore comes within the final and exclusive jurisdic- 
tion of the Common Pleas. 

Appeals from C. P. — Certiorari to J. P. — Reversal, 
Final and Conclusive. 

No. 90, January Term, 1906, C.P. of Clinton County. 

Appeal No. 10, March Term, 1907, Superior Court. 

Certiorari to Justice of the Peace. 

P'acts appear in Opinion of Superior Court. 

Error assigned. Judgment of Court of C.P. 

C. S. McCormick for appellant. 

W. C. Cress and C. G. & S. D. Furst for appellee. 

Argued March 5, 1907. 

Per curiam May 13, 1907. 

OPINION. 

The plaintiff brought an action against the defendant 
before a justice of the peace upon a promissory note and 
obtained judgment. The defendant removed the proceed- 
ings to the Common Pleas by certiorari, and that Court, 
upon consideration of the exceptions, made this order: 
"The judgment of the justice is reversed and judgment en- 
tered in favor of defendant for costs." The Act of May 
II, 1 90 1, P.L. 164, provides, that where proceedings shall 
be removed by certiorari from before a justice of the peace 
by the defendant, in case "said proceedings are reversed 
and judgment given by the Court for the defendant, said 
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judgment shall be enteVed of record in the prothonotary's 
office, and shall carry with it all costs incurred in the 
case." It is argued that this implies that the Court not 
only may reverse without entering judgment for the de- 
fendant, but in a proper case may reverse and enter judg- 
ment for the defendant, and that only in the latter case 
is there to be a judgment of the Common Pleas for costs. 
It is contended further that the judgment in* question 
is to be interpreted, not as a judgment for the defend- 
ant within the meaning of the Act of 1901, but only 
as an award of costs upon reversal of the proceed- 
ings; that the award of costs was erroneous, and that 
in that particula r the action of the Court is reversible 
upon appeal, notwithstanding the provisions of the 
twenty-second section of the Act of March 20, 1810, 
5 Sm. L. 161, that "the judgment of the Common Pleas 
shall be final in all proceedings removed as aforesaid by 
the said Court, and no writ of error shall issue thereon.'' 
The question of the finality of the judgment of the Com- 
mon Pleas upon the question of costs is not a new one, 
and it has been authoritatively determined against the ap- 
pellant's contention in Silvergood v. Storrick, i Watis, 
532, and Palmer v. Lacock, 107 Pa. 346. In the first case 
thf Court declared that the twenty-section section of the 
Act of 1810 **is applicable to every judgment or proceeding 
of that Court on writs of certiorari in the cases intended, 
whether as regards reversal, costs, execution or any other 
matter." This decision was followed in the second case, 
where Justice Green said: "As the language of the Act 
extends to the judgment of the Common Pleas on all pro- 
ceedings removed by the writ of certiorari, it necessar- 
ily embraces a judgment or determination of the Court 
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on a question of costs and of execufion therefor in the cas^ 
removed. Such judgment is a part of such proceedings, 
and therefore comes within the final and exclusive jurisdic- 
tion of the Common Pleas. It is unnecessary to consider 
the question whether the defendant was entitled to his 
costs on the certiorari, as it is not within our province/' 
These rulings are conclusive of the question before us. 

The appeal is quashed. 
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James McElhinney, Sheriff, v. County 
.' of Venango 

A person claiming costs from the County must cite, in support 
of his claim, some statute imposing upon the County liability there- 
for, although expresaio unixM excludo aUerius. is a familiar rule 
or maxim relative to the construction of statutes. Otherwise ex- 
pressed this rule is that the statement of one thing in a statute is the 
exclusion of another; that the expressed excludes the unmentioned, 
or that the unequivocal statement prevails over an implication. 

If it be said that the compensation for summoning jurors, which 
is fixed by law, as follows: **For drawing jurors for each general 
and special term or session of Court, three dollars, in addition to 
one dollar for executing each venire and thirty cents for summoning 
each juror to attend Court; all these fees to be paid by the County," 
is insuDicient for the service, the answer is that the officer takes his 
office cum onere^ with its emoluments, as provided by law, and 
charged with its responsibilities. 

Costs — Compensation for Summoning Jurors — 
Officer Takes Office Cum Onere. 

No. 45, August Term, 1907, C P. of Venango County. 

J. S. Carmichael, attorney for plaintiff. 

H. C. Dorworth, attorney for defendant. 

Opinion by George S. Criswell, P. J., Aug. 26th, 1907. 

OPINION ON CASE STATED. 

The legal question presented by the facts agreed upon 
in this case is, whether or not, the defendant county is 
liable to the plaintiff, as sheriff of the county, for mileage 
at the rate of ten cents per mile travelled by him in serving 
jurors drawn for service in the Courts of the county. 

The first section of the Act of July nth. 
1901, P. L. 663, passed to regulate and establish 
lish the fees to be charged by sheriffs, pro- 
vides that the sheriff shall be entitled to charge and 
receive for his services in connection with the drawing 
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and summoning of jurors the fees following, viz: "For 
drawing jurors for each general and special term or ses- 
sion of Court, three dollars, in addition to one dollar for 
executing each venire, and thirty cents for summoning 
each juror to attend Court, all these fees to be paid by the 
county." 

The manner of summoning jurors is fixed by tlie 
125th section of the Act of 4th April, 1834, and is as fol- 
lows, viz: "It shall be the duty, of the sheriff to sum- 
mon, at least ten days before the return day of the ven- 
ire, the persons whose attendance shall be thereby re- 
quired, by delivering to each of the said persons a sep- 
arate ticket, in the customary form, specifying the duty 
.enjoined, or by leaving such ticket at their usual place of 
abodes respectively." 

It is a familiar rule, applicable to the liability of the 
county for costs, that a person claiming costs from the 
county must cite in support of his claim some statute im- 
posing upon the county liability therefor, while 
expressio Hfiiiis exclusio alterius is a like familiar nile 
or inaxim relative to the construction of statutes. Other- 
wise expressed this rule is that the statement of one thing 
in^ statute is the exclusion of another; that the expressed 
excludes the unmentioned, or that the unequivocal state- 
ment prevails over an implication. 

Since thjire is no statutory provision in or outside of 
the Act of 1901 for additional compensation to the sheiilT 
fpr the services mentioned, nor liability imposed upon the 
county to pay additional compensation therefor, it follows 
under the rules mentioned, that the county is not liable 
for the plaintiff's claim. The Act of 1834 prescribes the 
manner in which jurors shall be summoned, while the 
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Act of 1901 provides the compensation which shall be paid 
by the county for the same. 

If it be said that the compensation is insufficient for 
the service, the answer is that the officer takes his office 
cum ofterCf with its emoluments, as provided by law, and 
charged with its responsibilities. 

And now, August 26th, 1907, upon the facts agreed 
upon in the case stated and for the reasons given, it is or- 
dered that judgment be entered in favor of the defendant 
and against the plaintiff for costs. 

Reported by GrifFen & McBride, Franklin, Pa. 
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Slattery v. the Lehigh Coal and 
. Navigation Con[ipany 

Where proceedings are instituted before a Justice of the Peace 
for possession, the Court will not interfere by injunction to restrain 
the same nor to disturb the status quo after the justice issues a writ 
for possession. Affidavits will be received at hearing to modify in- 
junction. 

Proceedings Before Justice of the Peace for 

Possession — Affidavits — Motion to Modify 

Preliminary Injunction. 

No. I, May T., 1904. C. P. Schuylkill County. 

^B. W. Cummings, Esq., and R. H. Koch, Esq., for 
plaintiff. 

G. M. Roads, Esq., and F. G. Farquhar, for defendant. 

Opinion of the Court by Shay, J., March 22, 1904. 

OPINION. 

Now, March 22, 1904, on the argument of the above 
motion, it was admitted by counsel for plaintiffs that the 
defendant had a right to institute his proceedings for 
possession before the justice of the peace. It ap- 
pears from the record of the said justice that judg- 
ment was given against the plaintiffs and a writ of resti- 
tution was placed in the hands of the constable. It 
was not intended by the order of the Court for a prelimi- 
nary injunction of March 14, 1904, to in any way inter- 
fere with this proceeding before the justice or the status 
quo after the issuing of this writ by the said justice. It is 
therefore ordered and directed that the status quo of the 
different parties be maintained in the same manner and in 
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exactly the same condition as it was immediately prior 
to the service of the writ of injunction of the sheriff, and 
that there be added to the order of March 15, 1904. "This 
order is not to interfere in any manner or particular with 
any of the proceedings had befor? the justice of the peace 
for possession, but all the rights of the parties as they now 
exist shall remain in status quo until hearing. Plaintiff 
excepts to the reception of the affidavits offered by de- 
fendants, for the reason that it is not in accord with the 
rules of equity to present affidavits. We are of the opin- 
ion in a motion of this nature now before us affadivits 
are proper. 

Reported by A. W. Schalck, Esq., Pottsvillc, Pa. 
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Registration in Cities of the Third Class 

Duty of County Commifligi oners to place names of qualified elec- 
tors ou the refdstration WaU, where petitioners were HI or unavoiii* 
ably Absent on the days for reKis^tratlon. 

Time limit construed "Ac any time** in Sec. 4, of the Act of Mnr 
5. inOft, P. L. as, relating fo cities of the 3d class, is not mollified 
by the time limit for anpetil in Rcc. 11 of same Act 

The law must be construed liberally in favor of the constitutioiial 
rigrht of a citizen to vote and to be registered for that purpose. 

Duties of County Commissioners — Registration of 

Electors — Constitutional Right of 

Citizens to Vote. 



In re Petition of W. R. \ Court of Common Pleas 

Bierly, to have his f of Lycoming County, 

name placed on the ( No. 258, December 

registration list. ^ Term, 1907.. 

W. R. Bieiiy, Esq., for petition. 

Jona. Strieby, Esq., for respondents, the County Commis- 
sioners. 

On rule to show cause returnable Nov. 4, 1907. 

Hon. Wm. W. Hart, P.J. 

The petition in this case was as follows: 

Jn the Court of Common Pleas of Lycoming County, 

No. 258, December Term, 1907. 

In the matter of the petition of W. R. Bierly, a resi- 
dent and qualified elector of the Fourth Ward of the City 
of Williamsport, within said county, for a ruie upon the 
County Commissioners of Lycoming County, to show 
cause why they should not order his name be placed upon 
registration list of voters for said ward. 
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To the Hon. Wm. W. Hart, Judge of the Court ot 
Common Pleas of the County of Lycoming, the petition 
of W. R. Bierly respectfully represents that he is now and 
has been for upwards of ten years last past a qualified 
elector of the Fourth Ward of the City of Williamsport, 
in said county, and the State of Pennsylvania; that upon 
each and every of the several days appointed in and by 
the Act of Assembly in such case made and provided for 
the year 1907, he was unavoidably absent from the city, 
detained on business in remote parts of the State and only 
returned to the city on the 31st day of October, A.D., 
1907. That immediately upon his return to bis domicile, 
he filed with the Board of County Commissioners of Ly- 
coming County, as required by Section 4 of the Act ol 
March 5, 1906, P.L. 63, his petition requesting them to 
order his name placed on the registration list, 
which petition is hereto attached, and made part 
hereof; that said County Commissioners, upon 
reading the same, refused to grant it, and there- 
fore your petitioner prays that a rule to show cause 
may be granted returnable on a day certain fixed by Your 
Honorable Court, requiring them to appear and show 
cause why they should not order his namhe placed upon 
the registration list of the Fourth Ward, as prayed for, 
and he will ever pray, etc. 

W. R. BII'.RLY. 

State of Pennsylvania, ) 

Lycoming County, ) 

Personally appeared before me W. R. Bierly, above- 
named, who, having been first duly sworn according to 
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law, deposes that the facts set forth in the above petition 
are just and true to the best of his knowledge and belief. 

W. R. BIERLY. 

ANDREW SIEGEL, 
Prothonotary. 

THE ANSWER TO THE RULE. 

The answer filed by the County Commissioners to 
the rule denied none of the facts averred in the petition, 
but set up the defense that since the application was made 
November i, and the election will be held November 5, 
it is too late, being excluded by the final clause of Sec- 
tion II of the Act of March 5, 1906, P.L. 63, as being 
"made later than five days preceding the election." 

It further raised the point that the Act provides for 
no appeal by any citizen who believes the Commissioners 
illegally and fraudulently registered the applicant and 
pointed out the danger of fraud, the Act having been 
passed to prevent fraud. 

After argument by counsel, the Court made the rule 
absolute and ordered the name of the petitioner placed 
on the registration list, as prayed fon 

OPINION. 

Judge Hart, in deciding the case, said that laws must 
be construed liberally in favor of the right of the elector; 
that Sec. 4 of the Act of 1906, P.L. 63, is complete in itself 
as to the predicaments wherein the elector was either ill or 
unavoidably absent on the registration days, and that 
"any time" mentioned in the Section must be construed 
to mean while the registers are in the hands and under 
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the control of the County Commissioners. He held that 
Section 1 1 provided for an appeal from the acts or omis- 
sions of the registers, when the party appealing had his 
day before them and again before the Commissioners, and 
the limitation of five days must be restricted to an appeal 
in such case. 
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Sherwood v. Lehigh Valley Railroad Co. 

Under Act of May 25, 1887. IM.. 271 the old action of trover and con- 
version is superseded by an action of trespass, but the change is only 
m name and everything requisite to support an action of trover 
tinder the old practice is still essential to the maintenance of an action 
of trespass for the wrongful conversion of personal property. The 
record should so describe the property as to prevent a second cause 
of action for the same. It should also show demand for the goods 
and refusal to deliver. 

Certiorari — Trover and Conversion — ^Trespass — 

Practice, 

i\o. 460, May Term, 1907, C. P. of Luzerne County. 

Certiorari. 

J. M. Carman, attorney for plaintiff. 

J. L. Morris, attorney for defendant. 

Opinion by Halsey, J., June 15, 1907. 

OPINION. 

The defendant alleges as a first exception for the re- 
versal of this judgment that the record does not set forth 
any sufficient cause of action. The cause of action as set 
lorih in the records is that the plaintiff claims five dollars 
damages in **trover and conversion of one leather hand 
satchel, ihe properly of the plaintiff, on March 20, 1907, 
in Luzerne County, Pennsylvania, and unlawfully de- 
lainecl by the defendant in said county; plaintiff's demand 
ilieiefor before suit refused by defendant contrary to law 
and 10 I he injury of the plaintiff, demand five dollars." 

This, it occurs 10 us, is a sufficient and adequate 
record of a cause of action. 

It IS further al legend that ihe lecord does not show 
thai an\ sufficient proof was produced to support the 
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claim for damages. The record shows "Paul J. Sherwood 
sworn and gave evidence in support of his claim." This, 
we must conclude, is a sufficient statement of proof of 
claim as set forth in the record. 

It is further contended that the damages alleged to 
have been suffered by the plaintiff are not established by 
any sufficient legal proof. Of course, our disposition of 
this case is only upon that which appears of record and 
the lecord sets forth as heretofore stated: "Paul J. Sher- 
wood sworn and gave evidence in support of his 
claim," and that after hearing the plaintiff's proofs and 
allegations, judgment was publicly given for plaintiff for 
five dollars. 

It is further excepted that the trespass, the act of the 
defendant complained of as wrongfful, namely, one leather 
hand satchel, the property of the plaintiff unlawfully de- 
tained, is not sufficiently set forth and described to show 
jurisdiction in the magistrate. The record shows that 
there was trover and conversion of one leather hand 
satchel, the property of the plaintiff, on March 20, 1907, 
and that the plaintiff demanded the sanne before suit 
brought and was refused by defendant. 

We do not think that it is essential, as a matter of 
record in an action of this kind by the plaintiff, that the 
record should set forth how the defendant secured the 
plaintiff's satchel or how retained it. It is generally 
alleged that it was unlawfully detained by the defendant. 

Under the Act of May 25, 1887, P.L. 271, the old action 
of trover and conversion is superseded by an action of 
trespass, but the change is only in name, and everything 
requisite to support an action of trover under the old prac- 
tice is still essential to the maintenance of an action of 
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trespass for the wrongful conversion of persona! property. 
Thfe record should describe the property so as to prevent 
a second cause of action for the same. It would also 
show a demand for the goods and refusal to deliver before 
suit brought. This generally appears in this record 
Scureman vs. Neal, 5 Kulp 273. 

Exceptions overruled and proceedings affirmed. 

Reported by Harrower Bros., Wilkesbarre, Pa. 
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Hoon V. Miller 

A\^ere an appeal is taken to the Superior Court, from a Judg- 
ment directing the payment of money, such appeal will not supersede 
an execution issued, unless taken in the Appellate Court, and per- 
fected and bail entered and the writ from the Appellate Court filed 
in the Court below, within three weeks from the entry of judgment. 
Where a judgment was entered on August 6, 1906, and on 
August 25, 1906, defendants filed in the office of the Prothonotary 
of the Court below a bond (without sureties), together with an affi- 
davit that tlie appeal was not for the purpose of delay, and also a 
statement that "defendants appeal from the decree of the Court made 
in tliis case, to the Superior Court of Pennsylvania"; and later on 
same day plaintiff issued an execution on his judgment; and the 
writ of certiorari was not issued by the Superior Court till August 
28, 1906, and was filed on the same day in the Court below: Held, 
that the appeal did not operate as a supersedeas, and that the execu- 
tion should not be stayed or set aside. 

Executions — Supersedeas — ^Appeals — Practice — Act 
OF May 19, 1897, P.L. 67, Sections 2, 4, 6 and 22. 

C. P. of Mercer County, No. 11, Oct. Term, 1906, E. D. 

Rule to stay a writ of Fi. Fa. 

S. H. Miller and John B. Thompson, (for defendants), for 
the rule. 

J. R. W. Baker and James D. Emery, (for plaintiff), 
contra. 

Opinion by Williams, P. J., Sept. 19, 1906. 

OPINION. 

It appears from the record of this case, at No. jt, 
April Term, 1904, that on August 6, 1906, the Court filed 
an opinion, affinning the order made on August 7, 1905, 
by which, inter alia, judgment was directed in favor of the 
plaintiff and against the defendants for the sum of $561.12. 
That in pursuance of said opinion and order the Prothono-^ 
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tary, on August 6, 1906, entered judgment in favor of 
the plaintiff and against the defendants for the said sum 
of $561.12, with interest thereon, from August 7, 1905. 

On August 25, 1906, the plaintiff caused a writ of Fi. 
Fa. to be issued on said judgment to No. 11, October 
Term, 1906. Under the same date, August 25, 1906, the 
following entries appear on the record of said case, at the 
original number, yj, April Term, 1904. Continuance 
Docket, No. 35, page 206, to-wit: "August 25, 1906, de- 
fendants appeal from the decree of the Court made in this 
case, to the Superior Court of Pennsylvania." 

"Same day affidavit of appellant that the appeal is not 
taken for the purpose of delay, but because he firmly be- 
lieves that he has suffered injustice by the decree filed." 

"Same day, bond of appellant in the sum of $1500.00, 
conditioned according to law filed." 

From the writ on file in the Prothonotary's office it 
appears that, on August 28, 1906, a certiorari was issued 
by the Superior Court to the Court of Common Pleas in 
the above case, returnable to the second Monday of May, 
1907. On September 7, 1906, counsel for the defendants 
presented to the Court the petition on which the present 
rule was granted. The prayer of the petition is as follows: 
"Your petitioner therefore asks the Court to order the 
Sheriff to stay the said proceedings, and also petitions the 
Court for a rule to show cause why said writ of Fi. ta. 
should not be stayed, as well as other proceedings, until 
the appeal to the Superior Court is disposed of." 

On this petition the Court made the following order: 
"And now, September 7, 1906, presented at chambers and 
rule to show cause granted, returnable Monday, Septem- 
ber 10, 1906, at ten o'clock a. m., lien of levy, if any has 
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been taken, to remain. If no levy has been taken the 
Sheriff shall have the right to take one pending this rule, 
but further proceedings on said execution to be stayed 
pending a disposition of the rule." 

The right of the petitioners to the relief prayed for 
is contingent upon their alleged appeal being a superse- 
deas. Whether or not said appeal is a superse- 
deas depends upon whether the appellants have so far 
complied with the requirements of the Act of Assembly as 
to make it sa 

Appeals to the Superior Court and to the Supreme 
Court are now regulated by the Act of May 19, 1897, P. 
L. 67. This Act is entitled "An Act regulating the prac- 
tice, bail, costs and fees on appeals to the Supreme Court 
and Superior Court," and by Section 22 repeals "all other 
Acts and parts of Acts general, special or local, appertain- 
ing to the subject-matter, covered by this Act; . . it being 
intended that this Act shall apply to all appeals to the Su- 
preme Court and Superior Court in any and every pro- 
ceeding, and from any Court whatsoever, and shall furnish 
a complete and exclusive system in itself on all appeals 
to such Appellate Courts." 

Section 2 of this Act provides "When an appeal has 
been entered the Prothonotary of the Appellate Court shall 
issue a writ of certiorari, directed to the Court from which 
the appeal is taken, etc., .... and no appeal shall be con- 
sidered perfected until such writ be filed in the Court be- 
low." 

Section 4 provides that "No appeal shall be allowed in 
any case unless taken within six calendar months from the 
entry of the sentence, order, judgment or decree appealed 
from, nor shall an appeal supersede an execution issued 
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or distribution ordered, unless taken and perfected and 
bail entered in the manner herein prescribed, within three 
weeks from said entry." 

The appeal in the case at bar was not perfected by 
filing the certiorari in the Court below until August 28, 
1906, which date was more than three weeks after the 
order or decree appealed from was entered. As the Act 
of Assembly expressly provides that an appeal shall not 
supersede an execution issued or distribution ordered, 
unless taken and perfected, and bail entered within three 
weeks from said entry, it follows that the appeal in this 
case is not a supersedeas and the rule to show cause must 
be discharged. 

And now, September 19, 1906, this rule came on to 
be heard, and it was argued by counsel, whereupon, after 
due consideration, it is ordered that the rule to show cause 
granted on September 7, 1906, be discharged. 

Reported by James D. Emery, Mercer, Pa. 
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A. G. Rothey v. F. E. Worcester 

' . In a proceeding before the Justice under the Act of April 13, 
-ido7, it appears from the record that the plaintiff made .con^plaint 
before the Justice, alleging that he had taken ih> a straying animal 
and gave notice thereof to defendant; that thereupon the Justice is- 
sued a warrant to three freeholders to value and appraise the damages; 
the next day the viewers reported and assessed the damages at a cer- 
tain amount. The following day a summons was issued, returnable 
the fourth day thereafter, and served three days before the return 
day. Defendant not appearing, the Justice entered judgment for the 
award. Held, that the act directs judgment to be entered by the 
Magistrate upon the award; that there is no direction in the statute 
that notice of the hearing before the viewers should be given, but 
that it must be implied, although the Magistrate ought not to be 
criticised for not making the implication. Proceeding otherwise 
would not be "due process of law." 

Stray Law — ^Judgment Upon the Award — Summons 

Notice of Hearing Before Viewers. — 

Criticism of Magistrate. 

No. 180, October Teiin, 1906, C. P. of Allegheny County. 

Certiorari. 

Counsel for plaintiff, J. M. Nevin, Esq. 

Counsel for defendant, Charles Lewis, Esq. 

Opinion by Shafer, J. 

OPINION. 
The proceeding before the Justice brought up by this 
writ is under the Act of April 13, 1807, in regard to strays. 
From this record it appears that Worcester made com- 
plaint before the justice of a stray found upon his lands, al- 
leging that he had taken up the straying animal, and that 
he gave notice thereof to Rothey, the plaintiff in error, as 
the owner; that, thereupon, the Justice issued his war- 
rant to three freeholders to value and appraise the dam- 
ages, according to the Act, and that on the next day the 
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viewers so appointed reported that they had viewed the 
trespass, etc., and had assessed the damages at a certain 
amount. On the next day a summons was issued to a con- 
stable, returnable on the fourth day thereafter, which 
was served three days before the return day. On the re- 
turn day the defendant did not appear, and the Justice 
thereupon entered judgment for the award. This is all 
in accordance with the Act of Assembly above mentioned, 
except that that Act does not provide for the issue of 
a summons to the supposed owner of the stray after the 
award of the viewers, but directs judgment to be entered 
by the magistrate upon that award. If the judgment is 
to be regarded as founded upon the summons in debt, it 
can not be sustained for the reason that the issue and 
the service of the summons are not within the time re- 
quired by the Act of Assembly in such cases. It is con- 
tended, however, by counsel for defendant in error that 
the proceeding by summons was entirely unnecessary and 
that the Justice was empowered to enter judgment upon 
the award without such a summons. This we understand 
to be the meaning of the Act. While there is no direction 
in the statute that notice of a hearing before the viewers 
should be given, that must be implied, although the mag- 
istrate ought not to be criticised for not making the im- 
plication. Otherwise the proceeding would not be "due 
process of law." This was held to be the law by Judge 
Archbold in the Common Pleas of Lackawanna County in 
the case of Shultz vs. Quinn, 2 Lackawanna Legal News, 
141, in an opinion which fully vindicates this conclusion. 
As his record discloses no notice whatever to the sup- 
posed owner of a meeting of viewers, the judgment must 
be reversed. 

Reported by Jos. F. Mayhugh, Pittstmrg, Pa. 
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Hershey v. Ammon 

A plaintiff may enter a rule to take depositions before he filet 
his statement. 

Depositions — ^When May be Taken. 

No* lo, October Term, 1906. C. P. of Lancaster County. 

Objections and exceptions to depositions. 

B. F. Davis,. for defendant and exceptions. 

W. U. Hensd, contra. 

July 6, 1907. Opinion by Hassler, J. 

The defendant excepts to the depositions taken by 
the plaintiff, "because, when the rule for taking said depo- 
sitions was entered, no statement or declaration was filed 
in the case on behalf of the plaintiff." 

In Harlan v. Stewart, 2 Rawle, 333, it is decided that 
an order to take depositions was proper, even before the 
appeal was filed. See, also, Stotesbury v. Covenhoven, 
I Dallas, 164; Gilpin v. Semple, i Dallas, 251. In Anony- 
mous V. Galbraith, 2 Dallas, 78, it is decided that a 
rule to take depositions may issue even before the return 
day of the writ. 

We are not convinced that it was necessary for the 
plaintiff to have filed a statement or declaration before 
entering the rule to take depositions. Be this as it may, 
we do not think that the defendant's objection is well 
taken, as it appeared, at the argument, that counsel for 
plaintiff has filed and served the statement on defendant's 
counsel on September 10, 1906, though the prothonotary 
made no record of it; that the defendant filed an affidavit 
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of defense on September \ii, 1906; and that the rule to 
jtake. depp^tionswas not entered until October 10, 1906, 
The defendant, therefore, knew what the matters in dis* 
pute were, and could not have suffered any injury by rea- 
son of the prothonotary having neglected to mark the 
statement filed. 

We, therefore, dismiss the exceptions and direct that 
the depositions be filed. 

From Lancaster Law Review, Lancaster, Pa. 
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Jacob Andrus v. the Township of Shippen 

All contracts of every kind relating to the business of the Town- 
ship are made by the Supervisors. The Road Master is a mere fore- 
man employed by the Supervisors to oversee the men employed and 
keep their time. 

The employment of the teams of a Road Master to work upon 
the township roads within his district is not prohibited by the Six- 
ty-Sixth Section of the Act of March 31st, i860, nor is it against 
public pojicy. 

A Road Master is entitled to compensation for his teams em- 
ployed on the township roads in his district. 

RoAD Masters — Employment of Road Master's 
Team — ^Right to Compensation Therefor — ^Acr 
OF April i2th, 1905 — ^Act of March 31ST, i860, 
Section 66, Public Policy. 

No. 2, July Term, 1907, C. P. of Cameron County. 
J. H. Baird, Esq., for plaintiff. 
Johnson & McNarney, Esqs., for defendant. 
Opinion by Hall, P.J., October 14th, 1907. 

^ OPINION. 

This is an amicable action on a case stated between 
Jacob Andrus, plaintiff, and the Township of Shippen, de- 
fendant, in which it is agreed that the case be stated for 
the opinion of the Court in the nature of a special verdict. 
It sets forth that the plaintiff is one of the Road Masters 
employed by the Supervisors of the defendant township 
under the provisions of the Act of April 12th, 1905, and 
that he worked his team of horses upon the road of said 
township in the district over which he was employed as 
Road Master on the 30th day of April and the first and sec- 
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ond days of May, 1907. That the work done by his team 
was necessary to keep the roads in repair, and that the 
sum of four dollars per day is a fair price for the work 
done by the said team. That the Supervisors of said town- 
ship refuse to pay him on the legal ground that a 
Road Master is not entitled to any compensation 
for the services of his teams on the roads of the district 
in which he is employed, and they ask the Court if it be 
of the opinion that the Road Master is entitled to such 
compensation to enter judgment for the plaintiff in the 
sum of twelve dollars, or if not to enter judgment for 
the defendant, costs to follow the judgment and either 
party to have the right to appeal. 

It must be conceded that by the weight of authority a 
Supervisor cannot charge the township for compensation 
for the use of his own horses, although employed in its 
service. 

The position of Road Master was created by the Act of 
12 April, 1905, P.L. 142, and his status in respect to his 
right to receive compensation for the use of his own 
team on the roads of his district has not been fixed by the 
decision of any Court. 

Section 3 of the Act of 1905 provides: 

"It shall be the duty of the Road Supervisors, imme- 
diately after their organization as a board, to divide their 
township into road districts of not less than five miles of 
road to each district, and they shall employ a Road Master 
for each district, whose duty it shall be to work on the 
roads himself, and see that the work done on the roads 
in his district or division is in accordance with the plans 
and specifications furnished him by the Road Supervisors, 



Digitized by 



Google 



JUSTICES LAW REPORTER IO5 

Jacob Andnis v. The Township of Shippen. 

to oversee the men employed while at work on the roads, 
and keep the time of each man working under him and 
report under oath to the road supervisors as often as they 
require. Road supervisors may require the road masters 
to give bond with approved security for the faithful per- 
formance of their duties, and the said road masters shall 
at all times be subject to removal by the Board of Road 
Supervisors. The road supervisors, from time to time, 
shall fix the wages to be paid per hour to road masters 
and laborers for work on the roads and bridges '* 

Section 4 of said act provides in so far as it relates 
to the control of the road masters and the employment of 
laborers, as follows: 

"The Board of Road Supervisors shall have full con- 
trol of rood masters and employment of laborers." 

Section 9 provides: 

"The Board of Road Supervisors shall annually sub- 
mit, under* oath, to the Board of Township Auditors a 
full and itemized statement of their accounts for the pre- 
ceding year; and the Township Auditors shall audit, settle 
and adjust said accounts in the same manner and with 
effect as other accounts of township officers are adjusted 
and settled." 

There is no provision in the act for any settlement 
between the road masters and the township. The transac- 
tions of the rood masters are with the Board of Road 
Supervisors, and reports are made by the former to the 
latter under Section 3, above quoted. 

Section 12 provides: 

"It shall not be lawful for any road supervisor to be 
interested, either directly or indirectly, in any work done. 
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purchase made or contract relating to the roads ancl 
bridges, nor to furnish any material therefor. Any person 
knowingly violating any of the provisions of this Section 
shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof shall be sentenced to pay a fine not ex- 
ceeding five hundred dollars, or to be imprisoned for a 
term not exceeding six months, both or either, at the 
discretion of the Court." 

Section 14 provides: 

"The road supervisors of the several townships of 
this Commonwealth, elected or appointed in pursuance of 
this act, shall perform all the duties imposed by existing 
laws on supervisors of roads and bridges and highways; 
and shall be subject to the same responsibilities and pen- 
alties that Supervisors are now subject to except in so far 
as changed or supplied by the terms of this act." 

The grounds upon which supervisors have been de- 
nied compensation for the use of their teams ^n the ser- 
vice of the township are (i), that under the Act of March 
31, i860, supervisors of townships have no authority to 
employ their own teams to work upon the roads of the 
township, and (2), that such practice violates public pol- 
icy. 

So much of the Act of March*3i, i860, (Section 66). 
as is material, provides as follows: 

"Nor shall any member of any corporation or public 
institution or any officer or agent thereof be in any wise 
interested in any contract for the sale or furnishing of any 
supplies or materials to be furnished to or for the use of 
any corporation, municipality or public institution of 
which he shall be a member, or officer, or for which he 



Digitized by 



Google 



justices' law reporter 107 

Jacob Andrus v. The Township of Shippen. 

shall be an agent, nor directly or indirectly interested, 
therein, etc." 

The following cases hold that the said Section of the 
penal code includes township supervisors, and that they 
are precluded thereby from recovering compensation for 
the use of their own teams on the roads of the township. 

Cox's case, 1 1 C. C. R., 639, s. c, re-argued and re- 
ported under the title of In re Hazle Township in i D. R. 
at page 813; Appeal of Harrison Township, 20 C. C. 

R.S4. 

In Funk vs. Washington Township, 13.C. C. R. 385, 
Stewart, then President Judge of the Court of Common 
Pleas of Franklin County, and now one of the Justices 
of the Supreme Court of Pennsylvania, held that the Act 
of March 31, i860, prohibiting any member, officer or 
agent of any corporation or public institution 
from being interested in a contract for the sale 
or furnishing of supplies and materials for the 
use of the corporation, municipality or pubic in- 
stitution, did not relate to township supervisors, but he did 
hold that a township supervisor may' not use his own 
horses and carts in repairing the public roads and re- 
ceive compensation therefor, as such practice violates 
public policy. 

The opinion of Judge Stewart in Funk vs. Washing- 
ton Township, 13 C. C. R., 385, is an elaborate and well- 
cotisidered one on both branches of the case. He effectu- 
ally disposes of the contention that supervisors are in- 
cluded in the act of i860, and we are of the opinion that 
his reasons for denying to supervisors the right to receive 
compensation for the use of their teams do not apply to 
road mastersi under the act of 1905. 
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Road masters do not occupy the same relation to- 
wards the township as do the supervisors. The former 
are appointed by the latter, and are designated in the Act 
of 1905 as employes. Supervisors are elected by the peo- 
ple and account to the township auditors. Road masters 
report to the supervisors, and are subject at all times to 
removal by them. The duty of a road master is to work 
on the roads himself, to see that the work done upon the 
roads is in accordance with the plans and specifications 
furnished by the supervisors, to oversee the men employed 
while at work, to keep their time, and to report under 
oath to the road supervisors as often as they may require. 
All contracts of every kind relating to the business of the 
township are made by the supervisors. The road master 
is a mere foreman employed by the supervisors to oversee 
the men employed and keep their time. 

The quesion asked and answered by Judge Stewart 
is whether one occupying a public position entrusted with 
public money for the purchase of articles for the public 
service may purchase from himself? A road master does 
not occupy a public position — ^he is a mere employe, a 
foreman employed to oversee the men and keep their time. 
He is not entrusted with public money for the purchase 
of articles for the public service or for any other purpose, 
and he does not purchase from himself. The supervisors 
are the purchasers. He does not represent two parties, 
himself and the township, the buyer and the seller, as do 
the supervisors — he is the seller only, and the township, 
represented by its Board of Supervisors, is the buyer. 

Assuming for the sake of argument that the supervi- 
sors do come within the provisions of the act of i860 it 
does not follow that road masters are included therein. 
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The act of i860 embraces only members, officers and 
agents, and road masters can not be classified under any 
of these headings. A member of a corporation is one of 
a number of persons elected to carry on the business of the 
corporation or municipality. The members together con- 
stitute a body or board, which acts as a unit on all ques- 
tions. In this connection the word is defined by Web- 
ster as follows: One of the persons composing a society, 
community or the like, an individual forming a part of an 
association. The meaning of the term is well understood 
in such phrases as "a member of the board of directors, 
a member of town council, a member of the board of road 
supervisors, etc" A road master is not a member of any- 
thing. The work of each road master is separate and dis- 
tinct from that of every other road master in the town- 
ship. They do not constitute a board, do not act as a 
unit, and do not meet together for any purpose. 

An officer in corporation law as defined by Webster 
is a person elected to a designated superior position, as 
president, secretary or director, as distinguished from an 
employe. It is clear that a road master would not come 
within such a designation. An agent, according to the 
same authority, is a substitute, a deputy or factor, one in- 
trusted with the business of another, one who acts for an- 
other as his representative. Wharton, in his law diction- 
ary, defines an agent as a person appointed to transact 
the business of another. Measured by these definitions, 
and tlie word is commonly understood in this sense, a road 
master is no more the agent of the township than is a sec- 
tion foreman the agent for the railroad which employs 
him. 
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So far as supervisors are concerned, the Legislature, 
by the twelfth section of the act of 1905, has made, it nec- 
essary to further consider the scope of the 66th section 
of the act of March, i860. In express terms, the 12th 
section of the act of 1905 makes it unlawful "for any su- 
pervisors to be interested, either directly or indirectly, in 
any work done, purchase made or contract relating to 
roads and bridges, or to furnish any material therefor." 
This section of the act of 1905 may be regarded as a Leg- 
islative construction of the 66th section of the act of 
March 31st, i860, and it is a significant fact which the 
Court cannot overlook that road masters are not placed 
in the same category with the supervisors, but are left free, 
at least so far as the act of 1905 is concerned to contract 
with the township. 

In the case of Commonwealth v. Miller, 31 Superior 
Court, 309, to which the counsel for the defendants called 
our attention. Judge Rice said, in reference to the provis- 
ions of the act of i860, "The object which the Legislature 
had in view was the prevention .of the danger of tempta- 
tion incident to a relation in which the self-interest of 
the officer of the corporation or municipality purchasing 
the supplies may come into conflict with the interest of 
the corporation or municipality." And these words, we 
think, define the distinction between a supervisor and a 
road master. A supervisor is empowered to employ 
horses and wagons, and, therefore, might be in danger of 
temptation incident to these relations, but a road master 
can employ nothing and purchase nothing, and, therefore, 
the danger to temptation to which the judge refers would 
be entirely absent in his case. It is very frequently the 
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case in this section that it is almost impossible to employ 
teams for work on the roads, and the fact that one has a 
team that could be so employed might be an inducement 
to the supei'visors to appoint him. It is urged by the 
counsel for the defendant that he would be subject to the 
temptation arising from the fact that the duty would 
devolve upon him of keeping the time of his own team, 
but he keeps his own time, and is expressly authorized to 
do so by the act of assembly authorizing his employment. 
The road master could not compel the employment of 
his own team, but it would be a hardship in many cases 
if he had one which might be employed and the supervis- 
ors were not permitted in the exercise of their sound 
discretion to employ it. In some cases such employment 
might not be desirable, but we are of the opinion that this 
is a matter that should be left to the sound discretion of 
the supervisors. It was urged upon the argument by the 
counsel for the defendant that the case stated was defici- 
ent in not setting forth specifically that the team in con- 
troversy was employed by the supervisors, but as a matter 
of law no one but the supervisors could legally employ 
a team for the use of the township. An illegal employ- 
ment, or rather an employment by some one not having 
the necessary authority, would be no employment at all, 
and this case stated, which is signed by all three of the 
supervisors in person, on part of the defendant town- 
ship, while not expressly stating that they employed the 
team, states that the team worked on the road in said 
township for three days, that the work was necessary to 
keep the roads in repair, and that four dollars per day is 
a fair price for the Work done. We must, therefore, con- 
clude that they acquiesced in it. 
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We find no authority for the statement of the counsel 
that the fact that the township reaped the benefit of this 
work, and that the work was necessary to be performed 
for the township's benefit, gives the owner no right to 
recover, and that the rule is quite different from that in 
a suit between two individuals. The appeal of Harrison 
Townsliip, 20 C. C. R., 54 In re Hazel Township, i D 
R., 813, and Cox's case, i D. R., 702 cited by the counsel 
for the defendant to sustain this contenticMi were all de- 
cided upon the ground that the supervisor had hired his 
own team, and that the township had received the benefit 
of his work, was not sufficient to overcame the express 
statutory provision or the principle of public p<^icy, which 
prohibits a supervisor from such employment. Of course, 
if the road master is subject to the same prohibition, and 
stands in the same relation to the township as the super- 
visors, as is contended by the counsel for the defendant, 
then the same rule would apply, but if we are correct in 
our conclusions that such is not the case, then it has no 
bearing in this case. 

It is, therefore, ordered and directed that a judgment 
in the nature of a special verdict be entered upon the case 
stated in the sum of twelve dollars and costs of suit in 
favor of the plaintiff and against the defendant. 

Reported by Johnson & McNarney, Emporium, Pa. 
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Borough of Rochester v. Viola Hollenbaugh 

The General Borough Act of 1851 gives to boroughs, among 
other thmgs, the power "To make such laws, ordinances, by-laws 
and regulations not inconsistent with the laws of this Commonwealth, 
as they shall deem necessary for the good order and government of 
the Borough." 

Ordinances must not be inconsistent with the general laws of 
the State, for if they are, they will be null and void, unless they 
emanate by virtue of express grants of the State. 

A Burgess is required to return the evidence as given by the 
witness and not a return substantially in the language of the Act of 
Assembly. 

Borough Ordinances Not to Be Inconsistent With 

General Laws — Conviction for Violation 

OF Ordinances — Burgess. 

No. 134, March Term, 1907, C.P. of Beaver County. 

Certiorari from Summary Conviction for Violation of Bor- 
ough Ordinance. 

A. P. Marshall, Attorney for Defendant. 

Opinion by Holt, P.J., June 11, 1907. 

OPINION. 

This case was instituted before William G. Masten, 
Burgess of the Borough of Rochester. 

The charge before the burgess was that of disorderly 
conduct, alleged to have been in violation of a certain or- 
dinance of the said borough, which reads in part as fol- 
lows: "That from and after the passage of this ordinance 
it shall be unlawful for any person or persons to wilfully 
make or cause to be made any loud, boisterous and un- 
seemly noise or disturbance, or to be drunken or intoxi- 
cated, within the limits of the Borough of Rochester, to 
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the annoyance of the peaceable residents near by or near 
to any public highway, road, street, lane, alley, park, 
Square or common within said borough, whereby the pub- 
lic peace is broken or disturbed, or the travelling public 
annoyed." The second section provides: "Any person 
or persons who shall violate this ordinance shall upon trial 
and conviction thereof before the burgess or any justice 
of the peace of said borough, be sentenced to pay a fine 
of not less than two dollai's nor more than twenty-five 
dollars, together with the costs of prosecution, and in de- 
fault of the payment thereof shall be committed to and 
imprisoned in the jail of Beaver county for a period not 
exceeding thirty days." 

The burgess, after hearing, entered the following 
judgment: "After hearing arguments of coimsel, the de- 
fendant was adjudged guilty and fined $15.00 and costs, 
$8.83." 

The exceptions filed by the plaintiff in error are as 
follows: 

I. The ordinance under which defendant was con- 
victed is illegal and void for the following reasons: 

(a) The borough council has no power or author- 
ity to fix a penalty for disorderly conduct in excess of that 
prescribed by the Act of Assembly, the penalty in the 
ordinance exceeding that fixed by law. 

(b) The borough has no authority to fix imprison- 
ment as a penalty for non-payment of the fines imposed. 

(c) The record is insufficient to sustain conviction, 
no evidence being returned with and as part of the record, 
only the magistrate's conclusions being returned. 
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The general borough act of 1851 gives to boroughs, 
^mong other things, the power "To make such laws, ordi- 
nances, by-laws and regulations not inconsistent with the 
laws of this Commonwealth, as they shall deem niecessar>' 
for the good order and government of the borough/' 

The first section of the act of 25th June, 1895, P.L , 
271, as amended by the act of 2d May, 1901, P.L., 132, 
creating and defining the offence of disorderly conduct 
by persons on the public highways, etc., of the Common- 
wealth, or near thereto, and fixing penalties for commit- 
ting such offenses, reads in part as follows: "Be it en- 
acted by the Senate and House of Representatives of the 
Commonwealth of Pennsylvania, in General Assembly 
met, and it is hereby enacted by the authority of the same, 
that from and after the passage of this act, if any person 
or persons shall wilfully make or cause to be made any 
loud, boisterous and unseemly noise or disturbance to 
the annoyance of the peaceable residents nearby, or near 
to any public highway, road, street, lane, alley, park, 
square or common within this Commonwealth, whereby 
the public peace is broken or disturbed or the traveling 
public annoyed, he or she or they shall be guilty of the 
offence of disorderly conduct, and upon conviction thereof 
before any justice of the peace, alderman, mayor or bur- 
gess, shall be sentenced to pay the costs of prosecution 
and to forfeit and pay a fine not exceeding ten dollars, 
and in default of the payment thereof, shall be committed 
to and imprisoned in the county jail of the proper county 
for a period not exceeding thirty days." 

The principal question raised by the assignments of 
error relates to the power of the municipality to provide 
a different penalty from that which has already been pro- 
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vided by an act of assembly for a particular offence. It 
will be observed that the language of the ordinance of the 
Borough of Rochester is substantially that of the above- 
mentioned act of assembly, the only difference being in 
the amount of the fine. The language of said act ot as* 
senibly relating to the penalty reads as follows: "He, she 
or they shall be guilty of the offence of disorderly con- 
duct, and upon conviction thereof before any justice of 
the peace, alderman, mayor or burgess shall be sentenced 
to pay the costs of prosecution, and to forfeit and pay a 
fine not exceeding ten dollars, and in default of the pay- 
ment thereof shall be committed to and imprisoned in the 
county jail of the proper county for a period not exceeding 
thirty days." The language of the ordinance in question 
is, "Any person or persons who shall violate this ordi- 
nance, shall upon trial and conviction thereof before the 
burgess or any justice of the peace of said borough, be 
sentenced to pay a fine, for the use of said borough, of not 
less than two dollars nor more than twenty-five dollars, 
together with the costs of prosecution, and in default of 
payment thereof, shall be committed to and imprisoned 
in the jail of Beaver County for a period not exceeding 
thirty days." Is this ordinance inconsistent with the 
above-mentioned general law relating to the same subject 
for which the ordinance provides? 

"Ordinances must not be inconsistent with the gen- 
eral laws of the State." McQuillin on Municipal Ordi- 
nances, Sec. 1 6. 

Ordinances must not be inconsistent with the statutes 
or general laws of the state, for if they are they will be null 
and void, unless they emanate by virtue of express grants 
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of the state Thus an ordinance imposing upon a 

municipal officer the duties which are required by the 
statute to be performed by a state officer is unauthorized 
and void. So where the mayor is empowered by statute" 

in his discretion to impose a fine not exceeding 

twenty dollars "for a particular offence, an ordinance im- 
posing a fine of not less than three dollars nor more than 
twenty dollars for the same offence, was held void, as lim- 
iting the discretion of the mayor conferred by said 
statute." McQuillen on Municipal Ordinances, Sec. i6; 
Landis v. Vineland, 23 Atl. Rep. 357. See also Dillon on 
Municipal corporations, P. 192. 

We are of the opinion that the ordinance in question 
is in conflict with the general law of the Commonwealth 
relating to the same subject, and that the said ordinance 
is by reason thereof invalid. 

According to the transcript the burgess lias found 
that a number of witnesses testified that the defendant 
acted in a disorderly manner, used vile and profane lan- 
guage, and made loud, boisterous and unseemly noise 
and disturbance, to the annoyance of the peaceable resi- 
dents nearby, whereby the public peace was disturbed. 
These words are substantially the words used In the ordi- 
nance. The burgess is required to return the e ndence or 
the substance of the evidence. We do not think that a 
return substantially in the language of the ordinance, 
without giving the substance, at least, of what the witness 
said, is a compliance with the rule which requires the of- 
ficer to record the evidence or the substance of it. We 
think the failure of the burgess to note upon his docket 
the evidence or the substance of the evidence was fatal 
to the proceeding. 
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There is another reason why this judgment cannot 
stand. There is no formal finding by the burgess that 
any act in violation of the terms of the said ordinance was 
committed by the plaintiff in error. The only finding that 
the burgess made is that the defendant was adjudged 
guilty. This is not sufficient in a case of this character. 

ORDER: 

And now, June nth, 1907, the judgment of the bur- 
gess is reversed and set aside. 

Reported by D. F. Funkhouser, Beaver Falls, Pa. 
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Commonwealth v. S- Morgan 

In taking a certiorari exceptions must be filed setting forth thft 
defects in the record or other matter upon which the plaintiff in 
error relies, and must further take a rule upon the defendant in error 
to show cause why the judgment of the justice should not be re- 
versed or set aside. 

Rules of Court — Exceptions — Rule to Show C\use 
Why Judgment Should Not Be Set Aside. 

No. 78 March Term, 1907, C. P. of Beaver County. 

Certiorari from summary conviction for the violation of 
the Act of Assemly approved June 11, 1879, relating 
to the cruelty to children. 

W. M. Potter, Attorney for defendant. 

D. F. Funkhouser, Attorney for plaintiff. 

Opinion by Holt, P. J., May 27, 1907. 

This case comes into this court on certiorari to C. W. 
Schropp, one of the justices of the peace of Beaver county. 
Under our rules of court, after the transcript has been 
filed, exceptions must be filed, setting forth the 
defects in the record or other matter upon which 
the plaintiff in error relies. The plaintiff in error 
shall then take a rule upon the defendant in error 
to show cause why the judgment of the justice should not 
be reversed and set aside. No exceptions have been filed 
or rule taken in this case. There is, therefore, nothing 
before us for consideration. There is, also, a further rea- 
son why the writ of certiorari should be quashed, and that 
is that the plaintiff in error obtained no special allowance 



Digitized by 



Google 



I20 JUSTICES* LAW REPO&TEK 

Commonwealth v. S. Morgan. 

from the court for the writ. Com. v. Antonc, 22 Sup. Ct, 
412. Counsel for the defendant in error asks that the 
writ be quashed because there was no special allowance 
for the writ. 

Now, May 27, 1907, the writ of certiorari in this case 
is quashed. 

Reported by D. F. Funkhouser, Beaver Falls, Pa. 
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Commonwealth v, William Hineman 

In the trial of cases before a jury in the Justices' Court, the 
record must show that the jurors drawn are qualified electors of the 
township, borough or city in which the case is tried. 

Justices' Court — ^Trial By Jury — ^Jurors to Be 

Electors of the Township, Borough or City 

Where Case is Tried. 

No. 163, March Term, 1907, C. P. of Beaver County, 

Certiorari. 

Roger Cope, Attorney for plaintiff. 

W. H. Cox, Attorney for defendant. 
Opinion by Holt, P. J., May 27th, 1907. 

OPINION. 

This case comes before us on certiorari to James 
Piper, Esq., one of the justices of the peace in said county. 

On January 7th, 1907, a warrant was issued by the 
said justice to Hiram McKee, a constable, upon oath of 
H. M. Close, charging the defendant below with "want- 
only and cruelly ill-treat, torture, abuse, kill and otherwise 
abusing a domestic animal, to-wit — a cat — contrary to 
the acts of the assembly in such cases made and pro- 
vided.'' 

From the record it appears that the defendant below 
was arrested January 8th, 1907, and that upon being 
brought before the said justice he pleaded not guilty, and 
by his attorney, W. H. Cox, Esq., demanded a jury trial. 
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A panel of,^ightei»n names was prepared, and Roger Cope, 
Esq., attorney for the prosecutor, and the said W. H. 
Goxi; Esq., $!ttomey for the defendant, struck off names 
alternately utitil the follbwing "good and true men" as 
jifrymen were left: William * Boyle, Richard Perrott, J. 
1*. Howarth, Henry Steckettee, J. H. Telford and A. 
Lorett2, who were summoned to appear by the said con- 
stable. The said Steckettee and J. H. Telford, "both being 
sick and unable tp ^ttend the trial, the said constable se- 
lected ilie following good and true men to take the pla<ies 
of the aforesaid Henry Steckettee and J. H. Telford — 
Charles Medley and E. F. Reid — ^and all being lawful 
electors of the Borough of Beaver Falls, Pa/' 

The trial was had on January i8, 1907, at 7 o'clock 
p. m. The jury acquitted the defendant and imposed the 
costs upon the prosecutor, H. M. Close. On January 21, 
1907, the prosecutor, H. M. Close, was sentenced by the 
said justice to pay the costs as found by the jury. 

The following exceptions have been filed by the 
counsel for the said prosecutor, H. M. Close: 

1. The record does not show that the justice and 
jury have jurisdiction to try the case. 

2. The record does not show under what law the 
defendant had a right to demand a jury trial. 

3. Tlie record does not show under what statute the 
case was tried. 

4. The sentence of the justice is that the prosecutor, 
H. M. Close, shall pay the costs, as found by the jury. The 
jury had no right to fix the costs. 

5. The record does not show that any except 
Charles Medley and E. F. Reid were qualified electors of 
the Borough of Beaver Falls. 
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6. Th€ jury should not have placed the costs upon 
H. M. Close, who is agent for the Beaver Valley Humane 
Society. 

In our opinion the fifth exception filed by the plain- 
tiff in error is well taken. The jurors must be good and 
lawful men, citizens of the township, borough or city in 
which the case is tried. In the case of Commonwealth v. 
R. K. Morey and C. H. Taylor, lo Phila., 460, Judge 
Lowrie, among other things, said: "The jurisdiction of 
the jurors does not appear, because it is not stated in the 
proceedings that they were good and lawful men, citizens 
of the township, ward or city, in which the case was tried, 
and having the qualifications of electors therein." 

It does not appear from the transcript in this case 
whether fhe above-named William Boyle, Richard Per- 
rott, J. T. Howarth and A. Lorenz were citizens of the 
borough of Beaver Falls, having the qualifications of elec- 
tors therein. The record sets out that Charles Medley 
and E. F. Reid, who were selected to take the places of 
the above-named Henry Steckettee and J. H. Telford, 
were lawful electors of the borough of Beaver Falls, Pa. 
The qualifications, therefore, of four of the jurors, do not 
affirmatively appear from the record of the proceedings. 
This is fatal to the judgment of the justice entered upon 
their verdict. 

Now, May 27th, 1907, for the reasons above-men- 
tioned, the judgment of the justice is reversed and set 
aside. 

Reported by D. F. Funkhouscr, Beaver Falls, Pa. 
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Lidia A- VanArsdale v. Charles Roberts 
and Minnie Roberts 

The Act of March 22d, 1814, Sec. 5, 6, Sm. Laws, 182, specifically 
provides that the jurisdiction of Justices of the Peace shall not extend 
to actions on real contract for the sale or conveyance of lands and 
tenements. 

Jurisdiction of J.P. — Real Estate — Contract — 

Record. 

No. 221, March Term, 1907, C.P. of Beaver County. 

Certiorari from Justices Court on real contract. Frout 
Patet Per Recordum. 

« 
J. R. Martin, Attorney for plaintiff. 

W, B. Cuthbertson, Attorney for defendants. 

Opinion by Holt, P. J., April 13th, 1907. 

OPINION. 

The above case comes into this Court on certiorari to 
James Piper, one of the Justices of the Peace of said 
county. 

The suit before the justice was founded upon a con- 
tract, of which the following is a copy, according to the 
record returned by the Justice of the Peace: 

"Received from Charles Roberts, the sum of five 
and no- 100 dollars, being part of purchase money on my 
property, situate and being on river front, extending from 
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Eighteenth street to the property of C. Steele, up to 
Second avenue, in the Borough of New Brighton, the 
balance of purchase money to be paid as follows: $2000.00 
cash and $1000.00 dollars in second mortgage for two 
years, the said Charles Roberts to retain out of purchase 
money the sum of one hundred and five and no-ioo dol- 
lars as commission fee. 

"Possession given as soon as deed is delivered* 

"(Signed), S. L. VanARSDALE. 

"In the presence of Pearl Sumner." 

The assignments of error filed are as follows: 

1. The said justice of the peace erred in assumint? 
jurisdiction in this case, which is founded on a real con • 
tract, prout patet per recordum. 

2. The said justice being without jurisdiction to 
hear and determine this case upon its merits, erred in giv- 
ing judgment in favor of the defendant in error and plain- 
tiff below and against plaintiffs in erf or and defendant be- 
low. 

3. The position of the plaintiff in error we think is 
well taken. 

The Act of March 22, 181 4, Sec. 5, 6 Sm. Laws, 182, 
specifically provides that the jurisdiction of justices of the 
peace shall not extend to actions on real contract for the 
sale or conveyance of lands and tenements. 

The above-mentioned act of assembly has been in- 
terpreted in many decisions of the courts of Pennsylvania. 
We cite Sechrist v. Connelle, 3 P. and W. 386, Hunsicker 
V. Miller, 14 C. C. 261. 
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The contract upon which the suit in this case was 
based being a contract for the conveyance of real estate, 
the justice was without jurisdiction; and where it really 
appears in a case that the justice of the peace, or 
court, is without jurisdiction, the question of jurisdiction 
may be raised at any stage of the case. 

Now, April 13th, 1907, the judgment of the justice 
of the peace is reversed and set aside. 

Reported by D. F. Funkhouser, Beaver Falls, Pa. 
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Smith V. County of Clirltpn ' 

The Act of Apr. 16, P.L. 213, refers not merely to the officers whose 
duty it is under said act to protect our game birds; our song birds, Qf' 
our insectiverous^ birds, but to all officers whose duty it is to enforce 
the game laws of this Commonwealth; therefore, whenever in a suit 
brought by any such officer, in good faith, for wilfully killihg .rab- 
bits, in violation of Section 7 of the Game Laws of. June 4^, 1897, 
P.L., 123, and the defendant having been adjudged guilty serves the 
fequired time in jail, in default of payment of the fine imposed, and 
is discharged witfiout the payment of costs by due process of law, 
the county in which such suit is brought is liable for the costs in- 
curred* 

Game Laws — Liability of Counties for Costs-^ 
Acts of June 4, 1897, and April 16, 1903 

No. 129. May Term, 1907. C.P. of Qinton Co. 

Case stated. 

C. S. McCorniick for plaintiff. 

G. A. Brown for defendant. 

Opinion by Hall, P. J., June 5, 1907. 

OPINION. 
The plaintiff above named, an alderman of the city ol 
Lock Haven, seeks to recover his costs in a summary con-^ 
viction before him of Grant Miller and Henry Miller, for 
violation of Section 7 of the Game Laws of June 4, 1897, 
P.L., 123, from the county of Clinton, and a case stated 
lias been submitted by agreement of counsel for the judg- 
ment of this Court, in which it is set forth that on Septem- 
ber 19, 1906, complaint was made, under oath, by Jpfseph 
Berrier, of Harrisburg, Pa., on^ of the Game Protectors 
Qf the St^te, that on or aboult September i, 1906, at Bald 
Eagle township, Clinton county, Pennsylvania, Qx^nt Mi\r, 
ler and Henry Miller did wilfully take and kill, and have 
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then and there in their possession, one or more rabbits, 
after the same had been killed, in violation of Section 7 
of the Game Laws, approved Jmie 4, 1897, I^*L., 123, 
that a warrant was issued at the instance of the said Ber- 
rier, and the defendants arrested and sent to the county 
jail, in default of bail, until September 25, 1906, when a 
hearing was had before the said alderman, and the defend-' 
ants were adjudged guilty, as charged in the complaint, 
and fined ten dollars each, with costs, provided, tliat in 
case the penalty should not be paid they should undergo 
imprisonment in the county jail of Qinton county for a 
period of one day for each dollar of the penalty imposed. 
In default of the payment of the penalty imposed, both 
defendants were committed to jail October 4, 1906, where 
they remained until the expiration of the term, and were 
discharged without the payment of any costs by due- 
process of law. The alderman's docket costs in this pco- 
ceeding, as set forth in the case stated, amount to six 
05-100 dollars; and it is agreed betwteen the parties tJiat 
judgment shall be entered for the plaintiff for such sum, 
if, in the opinion of the Court, the county is liable there- 
for; otherwise judgment to be entered for the defend- 
ants and costs to follow the judgment. 

There is no dispute as to the correctness of the alder- 
man's bill of costs, the sole question for the determina- 
tion of the Court being whether the county is liable. 

It has been the uniform policy of this State to pro- 
tect the officers charged with the enforcement of its Game 
Laws from being made chargeable with the costs of suit 
in cases where they failed to recover costs from tlie 
defendants by reason of the failure to convict or from 
any other cause. 
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Section 37, of the Act of June 3, 1878, P.L., 160, re- 
lating to Game and Fish, provides: That where any of- 
ficer making complaint should fail to recover the penalty 
mentioned in any prosecution pursuant to the section of 
that act, the costs of suit should be a charge upon the 
proper county. 

Section 2, of the Act of May 8, 1876, P.L., 147, re- 
lating to Game and Fish, provides: That where any officer 
making complaint in good faith of the violation of that act, 
should fail to recover the penalty mentioned in the same, 
the costs of suit should be a charge upon the proper 
county* 

Section 10, of the Act of May 22, 1889, P.L., 264, 
relating to the Fish laws, provides: That in case of ar- 
rest by any officer of any party whom he charged with 
the violation of that law and failure on the part of the of- 
ficer to prove his cas6, the proper county should be 
chargeable with the costs. 

Section 33, of the Act of May 29, 1901, P.L., 302, 
relating to the Fish laws, provides: That where any of- 
ficer shall charge any party with violation of that law and 
shall fail to prove his case, the county in which the case 
is heard shall pay the costs. 

Section 19, of the Act of April 22, 1905, P.L., 272, 
relating to Fish, provides: That in case of arrest by an 
officer of any party charged with the violation of that act, 
and the oflficer fails to prove his case, and the defendant 
or defendants are discharged, or in case the defendant or 
defendants are convicted and sent to jail in lieu of the pay- 
ment of the line or fines, penalty or penalties, the county 
in which the case is heard shall pay the costs. 
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It will be noticed that in all of the acts mentioned, 
except the Act of April 22, 1905, P.L., 272, last men- 
tioned, the liability of the county is restricted to those 
cases where the defendants are discharged. In the latter 
act the liability of the county is extended as well to cases 
where the defendants are convicted and sent to jail in 
lieu of the payment of the penalties. 

The liability of the county in the case at bar rests 
upon the provisions of the Act of April 16, 1903, P.L. 213, 
which provides: "That from and after the passage of this 
act, whenever any officer of this Commonwealth, whose 
duty it is by the laws of this State to protect our game, 
our song, or our insectiverous birds, shall, in good fjiith, 
bring suit for violation of any of the laws relative to these 
subjects, and for any legal cause shall fail to recover the 
costs of record, the same shall be a charge upon the 
proper county, and shall be audited and paid as are costs 
of like character in said county." 

We are satisfied in the present case there has 
been a failure to recover the costs of record for the legal 
cause, and, consequently, that the county is liable, if the 
Act of April 16, 1903, P.L., 213, applies to prosecutions 
brought under Section 7 of the Act of June 4, 1897, P.L., 
123, for illegally having rabbits in possession out of sea- 
son. But, unfortunately, the Act of April 16, 1903, P.L., 
213, is susceptible of two interpretations. We may inter- 
pret it as referring to prosecutions brought by any officer 
of this Commonwealth, whose duty it is by the laws to 
protect our game generally, as well as our song or our 
insectiverous birds, or we may interpret to refer only to 
such officers of the Commonwealth whose duty it is Lo 
protect our game birds, our song birds or our insectiver- 
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ous birds. We are of the opinion that the former inter- 
pretation is the more reasonable, and the one iuterided 
by the Legislative body which enacted the law. That is, 
that the word **game" was intended to include all game, 
and that the words "our song or our insectiverous birds" 
were probably added as an after-thought, because ii was 
thought that the general term "game" would not cover 
such birds, and this view is strengthened by the title of 
the act, which casts a great deal of light upon what the 
framers of the bill supposed this provision to mean. This 
title is "An Act fixing the liability for record costs, in 
cases where officers, whose duty it is to enforce the game 
laws of this Commonwealth, fail, for any legal cause, to 
recover the same from the defendant." 

It is, therefore, ordered that judgment be entered 
for the plaintiff in the above case against the County of 
Clinton for the sum of six 05-100 dollars and costs of 
suit. 

Reported by W. C. Kress, Lock Haven, Pa- 
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A. H. Schrack v. E, E- Herlacher & Co. 

' Where a justice of the peace allows a defendant to appeal from 
a judgment on his docket in favor of the plaintiff, without requiring 
him to give bail in accordance with the Act of Assembly, and the de- 
fendant IS of the opinion that the bond was not asked for because he 
is a freeholder, and subsequently, when he is informed that bail is 
necessary, he goes twice to the justices' office, some miles distant, 
for the purpose of entering bail and perfecting his appeal, and in 
both cases fails to find the justice at home, he will be permitted to 
perfect his bail by filing a bond nunc pro tunc in the Court of Com- 
mon Pleas. 

An appeal from a justice of the peace will not be stricken off by 
the Court of Common Pleas, because the affidavit that the appeal was 
not taken for delay was not attached to the transcript. 

Justice of the Peace — Appeals — Affidavit — Tran- 
script — Affidavit Not Attached to Tran- 
script. 

No. 39, July Term, 1907, C.P. of Clinton County. 

A. W. Brungard for plaintiff. 

W. C. Kress for defendant. 

Opinion by Hall, P.J., October 21, 1907. 

Rule to show cause why appeal should n:t be 
stricken off. Argued Sept. 4, 1907. 

OPINION. 
In this case judgment was entered in favor of tiie 
plaintiff and against the defendants by the Justice of the 
Peace May 29, 1907. On the 17th of June followuig, 
nineteen days after the entry of the judgment, one of the 
defendant firm appeared before the justice for the pur- 
pose of taking an appeal. He was unlearned in the law 
and relied upon the justice for guidance in the matter. 
He alleges, as both he and his partner were freeholders, 
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he supposed that no bail was required, and the justice 
was evidently of the same opinion, for he allowed tbc 
appeal and issued the transcript without requiring any 
bond or recognizance, although he took from the defend- 
ants the proper affidavit that the appeal was not intended 
for delay, etc. The justice resided in a country district, 
some miles distant from the defendants, and the defend- 
ant alleges that as soon as he found that a bond was re- 
quired, he went to the house of the justice upon two dii- 
fereut occasions, but both times found him away from 
home. On August 14, the plaintiff made application to 
this Court to strike off the appeal, upon which a rule to 
show cause was granted, and, upon the plaintiff's pecition 
and the defendants' ansiwei* thereto, setting forth the 
above facts, the cause now comes on to be heard. 

The counsel for the plaintiff contends that the case 
of Means v. Trout, 16 S.&R., 349, and kindred cases 
subsequent thereto, can be applied only to cases where 
a defective recognizance was entered, and that they have 
no application to a case such as this, where no recogni- 
zance was entered at all. While there are some cases in 
the lower Courts that would seem to justify this view of 
the matter, no case in an Appellate Court has been called 
to our attention which seems to sustain it. In Redhefter 
V. Fitler, 7 Philadelphia, 338, which was a case similar to 
the one at bar. Judge Paxson said: "In this case the de- 
' fendant entered his appeal within the twenty days, hied 
the affidavit required by law, and, being a freeholder, of- 
fered to enter his own security, which was accepted. This 
is a clear mistake on the part of the alderman, but ought 
the defendant to suffer by reason thereof? He did what 
he supposed to be necessary to perfect his appeal, and 
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what the alderman evidently deemed to be sufficient. It 
is the duty of the latter to know the law, and, to a certain 
extent, the defendant has a right to rely upon his sup- 
posed knowledge thereof. But experience has shown 
that either through ignorance or carelessness, they some- 
times permit a recognizance to be defectively entered, 
and it was to meet such cases that the Supreme Court 
ruled as they did in Means v. Trout." But it is urged that 
this is not the case of a defective recognizance; that there 
is no recognizance at all. But in point of fact, there is 
that which both defendant and alderman regard as a 
recognizance, and a sufficient one. The entry upon the 
docket of the latter is: "Now, February 2, 1870, de- 
fendant files his affidavit, pleads his own freehold and 
then appeals." 

This is certainly very informal, but it was evidently 
intended as a recognizance. It was an attempt to com- 
ply with the law. In any event, I think the case comes 
clearly within the spirit of Means v. Trout. The object 
of that decision was to relieve against the blunders of 
aldermen and justices, whether intentional or otherwise, 
in the taking of the recognizance. This is as clearly a 
mistake of the alderman as was that in the case just cited, 
and it is not important that it should be precisely the same 
form of mistake to bring it within the saving effect of the 
rule referred to . The defendant has made an effort in 
good faith to enter his appeal, and he ought not to suffer 
because an officer, charged with the administration of 
the law, made a mistake. The plaintiff is not injured by 
allowing this appeal to be perfected, whereas, the defend- 
ant is deprived of a sacred constitutional right, that of 
trial by jury, if we quash this appeal. 
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In Koenig v. Bauer, 57 Pa., i68, the Court said; ''It 
has been said so often that it will scarcely bear repeating 
that the proper course when the recognizance of a de- 
fendant is defective or invalid is not to dismiss the appeal, 
but to rule him to amend or perfect it, and to disn:iss it 
only as the penalty of neglect or refusal. The right of 
appeal and trial by jury is too precious to be frustrated by 
the ignorance, incomi>etency or malice of inferior magis- 
trates and officers." 

To a similar effect are the decisions in Bream v. 
Spangler, i W.&S., 378; Adams v. Null, 5 W.&S., 363; 
Burgess v. Jackson, 2 P.&W., 431; Imhmsen v. Monon- 
gahela Nav. Co., 27 Pa., 267; Kerr v. Martin, 122 Pa., 

436. 

In Fishburn v. Schifler, 2 Pearson, 523, the appellant 
from a judgment of the justice declined to enter bail, be- 
cause he was a freeholder, and on a motion to quash he 
was pennitted to perfect his appeal by entering bail. In 
that case the same view of the law was urged that is now 
by the counsel for the plaintiff. The Court said, after cit- 
ing Means v. Trout and kindred cases: "A distinction is 
taken, however, between those cases and the one tinder 
consideration. In them the recognizance was imperfect; 
here none was given or offered, the appellant claiming 
to be exempt therefrom on account of being a freeholds . 
The justice appears to have acquiesced in that view, for 
he allowed the appeal. It seems to have been a mutual 
mistake of the officer and the party. If the officer did 
not so understand the law, he should have refused the 
appeal, and then the bail would doubtless have been en- 
tered. To dismiss the appeal under these circumstances 
might work a great injustice, as the party is deprived of 
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a trial in court by a jury as contemplated by the constitu- 
tion. 

It is diflficult to see the distinction between a vicious 
and bad recogfnizance which furnishes no security, and 
on which there can be no recovery, and the total want of 
one. A bad recognizance is in law the same as none. The 
desire to reach substantial justice and secure the trial by 
jury, which led to the decisions in the three cases cited, 
should indicate a similar course in this. We cannot dis- 
cover that it has ever been held since Means v. Trout 
that an appeal should be dismissed in the first instance 
for want of a recognizance, although it was so decided 
several times before. 

Davis V. Marra, i Chester Co., 328, is a similar 
case. There no recognizance was entered, and the justice 
allowed the appeal, because one of the defendants was a 
freeholder. The defendant was allowed to file his recog- 
nizance nunc pro tunc upon the same grounds as those 
stated in the case last cited. 

In the case of Mcllhaneys v. Holland, in Pa., 634. 
which is cited by the counsel for the plaintiff, the Court 
said: ''Where a defective recognizance has been entered 
the appellant may be permitted to perfect it, or if without 
fault of his he was prevented from appealing from the 
judgment of the justice by the act of the latter, an appeal 
may be allowed nunc pro tunc if asked for in a reasonable 
time." But in that case, no attempt was made to perfect 
the appeal or to enter a recognizance until two years 
thereafter, and the lower Court was sustained for dismiss- 
ing the appeal under such circumstances, owing to the 
laches of the defendant with reference to time. 
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All of the decisions of the Appellate Courts cited by 
the counsel for the plaintiff were cases where they refused 
to disturb the action of the Court below in refusing to 
permit appeals fiiinc pro tunc. The granting or refusing of 
an appeal nunc pro tunc from the judgment of a magistrate 
is a matter of sound judicial discretion upon the part of 
the Court of Common Pleas which Appellate Courts will 
not disturb except for very plain abuse. Kutz v. Skinner, 
7 Supr. C, 346; Patterson v. Gallitzin Building & Loan 
Association, 23 Supr. C, 54. And ,in the latter case 
Judge Rice held that, *'if without fault of his, a party de- . 
firing to appeal from a judgment of a justice of the peace 
is prevented from doing so by the act of the latter, an 
appeal may be allowed nunc pro tunc, if asked for in a rea- 
sonable time." 

The counsel for the plaintiff further contends that be- 
cause the affidavit that the appeal was not for delay was 
not attached* to the transcript of the justice, and it was not 
filed until sometime thereafter, that the appeal is fatally 
defective for these reasons. We know of no provision of 
law that requires this affidavit to be attached to the tran- 
script; but if it be a part of the transcript, as counsel 
contends, and the justice failed to attach it, and the tran- 
script is for that reason defective, that is clearly the fault 
of the justice, and not of .the defendants, and the justice 
might have been ruled at any time to return all the pro- 
ceedings, and indicted for contempt if he failed to do so. 

The rule to quash is, therefore, discharged, and the 
defendants are given permission to perfect their appeal 
by filing a proper recognizance nunc pro tunc within twenty 
days. 

Reported by W. C. Kress, Lock Haven, Pa- 
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VanBuskirk v. Lavelle 

A summons by justice of the peace shall be made returnable not 
more than eight nor less than five days after date of summons. In 
the computation of time the day of issuance to be excluded. 

Summons in Assumpsit — Returnable When — Act of 
March 20, 18 10. 

No. 661, May Term, 1907, C.P. of Luzerne County. 

Certiorari. 

S. S. Herring for exceptions. 

Opinion by Halsey, J., June 15, 1907. 

OPINION. 

The record in this case shows that a summons in as- 
sumpsit issued on April 22, 1907, and was inade return- 
able on April 26, 1907. It does not indicate when it was 
served. The Act of March 20, 1810, provides that a sum- 
mons issued by a justice of the peace shall be made return- 
able not more than eight nor less than five days after the 
date of the summons. Neither the plaintifiE nor the gar- 
nishee appeared on the return day. Judgment was by 
default. In the computation of time, the day of the issu- 
ance of the writ is to be excluded. Ferris v. Zeidler, 5 
Kulp, 396. A summons is invalid if made returnable less 
than five days after its date. Salsburg v. Honas, 12 Luz. 
Leg. Reg. Rep. 171. This record must be reversed. 

Proceedings reversed. 
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. Mahoney v. Scott 

Where a plaintiff in a judgment recovered before a justice of 
the peace obtains a transcript within twenty days of the recovery of 
the judgement and files it in the prothonotary's office, the Court will, 
upon petition, if an appeal is taken, strike the transcript from the 
record. 1 

Judgment — ^Justice's Transcript — Striking off Judg- 
ment — ^Transcript Filed Within Twenty Days 
of Judgment. 

No. 277, June Term, 1906. C.P. of Delaware County. 

W. Roger Fronefield, Esq., Atty. for petitioner. 

C. Wilfred Conrad, Esq., contra. 

Opinion by Johnson, P. J., Sept. 24, 1907. 

Petition to have stricken from the record a transcript 
of a judgment of a justice of the peace. 

The defendant presented a petition averring that a 
judgment had been recovered against him, before a justice 
of the peace, oA August 24, 1906; that on August 30, 
1906, a transcript of the judgment was filed in the Com- 
mon Pleas; that on September i, 1906, the petitioner ap- 
pealed from the judgment and filed the appeal in said 
Court, and that he had a just, true, full and legal defence 
to the plaintiff's claim, and prayed that the transcript be 
stricken from the record. 

W. Roger Fronefield, for petitioner, cited Eichenberg 
V. Kemper, 23 Pa. C. C. Rep., 429; Myers v. Bott, 10 W. 
N. C, 259; Herron's App., 29 Pa., 240. 
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Bell V. Potts 

Where a justice of the peace holds a case under advisement, he 
must give the party against whom the judgment is rendered notice 
of entry of judgment. "If such notice is not given the judgment will 
be reversed. " 

Justice of the PEAqE — Case Held Under Advise- 
ment — Entry of Judgment — Failure to Give 
Defendant Notice. 

No. 2, September Term, 1906, C.P. of Delaware County. 

F. B. Rhodes, Esq., for plaintiff. 

Benjamin C. Potts, Esq., for defendant. 

Opinion by Johnson, P.J., September 17, 1907. 

Certiorari to Justice of the Peace. Exceptions to record. 

The essential facts are stated in the opinion of the 
Court. 

B. C. Potts, Esq., for exceptant, cited Pepi>er & 
Lewis' Dig. of Decisions, Vol. X, p. 17,316; Fessler v. 
Sharp, 7 Pa. D. Rep., 652; Leslie v. Innes, 15 Pa. C.C. 
Rep., 178; Houck v. Stauffer, 13 Lane. Law Rev., 84; 
Pittsburg V. Madden, 3 Pa. D. Rep., 771 ; Edwards v. Carr, 
3 Kulp., 192. 

OPINION. 
The objection to this judgment is, that the magis- 
trate, having held the matter under advisement, a few days 
after the hearing, and without notice to the defendant, 
entered judgment against him. 
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The decisions in Pennsylvania are not uniform on 
this question, but we are of the opinion that the defendant 
is entitled to notice, and, if judgment is entered without 
it, it will be reversed. 

Judge Bell, President Judge of Blair Coanty, reviews 
the decisions at length in Leslie v. Innes, 3 District Rept., 
689, and reaches the same conclusion. To the same effect 
is Edwards v. Carr, 3 Kulp, 192. 

Judgment reversed. 
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John F. Walsh v. Luzerne County 

A member of the State Constabulary, being a salaried officer, 
is not legally entitled to demand fees for serving a warrant for his 
own use, nor is he the agent of the Commonwealth, for the collection 
of the same for its use. 

The Act of May 2, 1905, P.L., 361, was not passed as a revenue 
measure, but was clearly an exercise of the police power of the 
State. 

By the common law no costs are paid out of the public treasury. 

The recovery of costs in criminal cases is so entirely dependent 
on statutory regulations in Pennsylvania, that it is indispensable for 
every claimant to be able to point to the statute which enables him 
to receive what he claims. 

State Trooper or Constable's Fees — Revenue — 
Costs — Common Law — Payment of Costs Regu- 
lated BY Statute. 

No. 1159, October Term, 1907, C.P. of Luzerne County. 

George H. Troutman, Atty. for plaintiff. 

W. O. Price, Atty. for defendant. 

Opinion by Ferris, J. 

OPINION. 

John F. Walsh, named as the legal plaintiff, is a mem- 
ber of the State Police, as constituted by the Act of As- 
sembly of May 2, 1905, as such is entitled to and receives 
a compensation paid him by the State of Pennsylvania. 

The said Walsh executed a warrant regularly and 
properly issued November 20, 1906, by Aldennan Pollock 
against Andrew Gulick, charged with assault and battery 
in said county, the legal fees for which service, when per- 
formed by a constable, being the sum of $1.24. 
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The case of the Commonwealth v. Andrew Gulick 
was so proceeded with in the Court of Quarter Sessions 
of Luzerne County that the jury rendered a verdict of not 
guilty as to the defendant therein and directed that the 
county of Luzerne pay the costs. 

That the above amount of the one and twenty-four 
hundredths dollars for the service of said Walsh in exe- 
cuting the said warrant was duly taxed as part of the costs 
in said case. 

That the said sum of one and twenty-four hundredths 
dollars does not belong to said John F. Walsh personally, 
but is claimed in this case as the property of the Common- 
wealth of Pennsylvania, to whose use this suit is brought. 

The sole legal point submitted is stated as follows: 

The question for the decision of the Court is whether 
the said Walsh, as a member of the State Constabulary 
and agent and employe of the State of Pennsylvania, is 
entitled to recover the said costs for the use of the Com- 
monwealth. If he is, judgment for said amount of one 
and twenty-four hundredths dollars to be rendered for 
plaintiff, John F. Walsh, for the use of the Commonwealth 
of Pennsylvania. If not, for the defendant, the county 
of Luzerne. 

In Musser et. al., v. Good, 1 1 S. & R., 247, Mr. Jus- 
tice Gibson drew this distinction between costs and fees: 
*' Costs are an allowance to a party for expenses incurred 
m conducting his suit; fees are a compensation to an of- 
ficer for services rendered in the progress of the cause. 
***** ^g between a party and the officer, 
charges for services rendered are fees; as between the par- 
ties to the cause, being in contemplation of law charges 
actually paid by the successful party, or, at least, such as 
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have created a responsibility to the officer, they are costs/' 
Fees, therefore, are not costs unless there exist a right in 
the officer to receive them and a "responsibility," mean- 
ing, of course, a legal liability by the party for whom the 
services were rendered, to pay them as "compensation" 
for such services. Unless Walsh, as a member of the 
State police force, hacl a right to receive the fees here in 
question they are not costs at all, and were improperly 
taxed as such. It is conceded, and we think properly so, 
that, as a salaried police officer of the State, he is not 
legally entitled to demand these fees for his own use. It 
is against the policy of the law in this State to permit pub- 
lic officials to exact double compensation for services 
rendered, and it would seem to be in pursuance of that 
policy that the act of July 14, 1897, P.L. 266, was passed. 
Weaver v. Schuylkill County, 17 Super, 327. It is entitled 
"An Act to regulate the remuneration of policemen and 
constables employed as policemen throughout the Com- 
monwealth of Pennsylvania, and prohibiting them from 
charging or accepting any fee or other compensation, in 
addition to their salary, except as public rew^ards, and 
mileage for traveling expenses." It will be noticed 
that this title refers to policemen and constables employed 
as policemen in general without regard to how or by 
whom they were chosen or employed. 

Sec. I of said Act provides that "All new counties 
and corporations employing policemen" shall pay them 
a fixed salary, and prohibits such policemen from charg- 
ing or accepting any fee or other compensation for ser- 
vices rendered, except public reward and mileage. It 
would seem sufficiently clear that this Section was in- 
tended to include "the railroad police," the "coal and 
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iron police," the (fisheries) corporation police provided 
for by the Acts of Feb. 27, 1865, P.L. 225; April 11, 1866, 
P.L. 99, and June 10, 1881, P.L. loi respectively, and, in 
general, all police similarly appointed at the request of, 
and required to be paid by non-municipal corporations 
or associations. ***** 

After quoting from the Act of Assembly the duties of 
the State police, Judge Ferns continues. 

If they are, "as far as possible to take the place" of 
the corporation police in the sense of occupying a like 
position under the law, then it may with some show 
of reason be argued that the Legislature "intended" that 
they should be subject to the prohibition of the accept- 
ance of lees, which, by the terms of Section i of the Act 
of 1897, expressly applied to policemen employed by cor- 
porations. Or, again, if the State police are to have the 
"prerogatives" of policemen of first class cities and of 
constables of the Commonwealth, and if the word "pre- 
rogatives," as here used, means rights, emoluments, im- 
munities and privileges, including the right to compensa- 
tion for services, then they must be confined to their sal- 
aries, as policemen employed by municipalities or con- 
stables at the same time employed as policemen are, un- 
der Sections i and 2 respectively, of the Act of 1897. We 
quite agree with the statement contained in the opin- 
ion of the former attorney general of the Commonwealth, 
(Mr. Carson), published in 16 District Reports, page 453, 
"that it was the intention of the Legislature, when it 
placed the members of the State police force upon a regu- 
lar salary — a salary which is adequate — that this com- 
pensation should be in lieu of all fees and emoluments to 
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wliich a local constable performing the same service 
would be entitled." 

We also think that, on the subject of compensation 
to policemen, the Acts of 1897 and 1905 are in pari 
materia and, as construed together, evince a legislative 
intent that the members of the State police force shouM 
be taken to be within the prohibition of the former Act. 
If it be conceded as doubtful whether they are covered 
by its strict letter, it can hardly be questioned that they 
are within its reason and spirit, nor that double compen- 
sation to a policeman employed by the State is quite as 
much within the mischief sought to be remedied, as such 
compensation to one employed by a municipal or non- 
municipal corporation. 

The argument, however, is advanced by the present 
attorney general of the Commonwealth, in an opinion 
published in 16 Pa. Dist. Reps., page 914, that, conceding 
that Walsh is not entitled in his own right to the fees 
of a local constable for serving a warrant, nevertheless 
being the agent and employe of the State, he would be 
entitled to collect them for the use of his employer. With 
all due regard for the eminent source from which the 
opinion comes, we are unable to adopt this view. True, 
it eliminates the objection of double compensation to 
the officer for a single service, but at the expense of rais- 
ing another which is not easily surmounted. 

Apart from the prohibition of the Act of 1897, and 
assuming, for the purpose of this discussion, that it does 
not apply to the members of the State police force for the 
reason that the Commonwealth is not a municipality or 
corporation, and assuming further, that the employment 
of a policeman under statutory authority raises between 
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him and the employer the relation of master and servant 
or principal and agent (which may well be doubted in 
view of decisions of both of our Appellate Courts to the 
contrary — ^see Borough of Norristown v. Fitzpatrick, 94 
Pa., 121; Miller v. Hastings Borough, 25 Pa. Super.' 569), 
still, the question remains as to the scope of the agents' 
authority. The position taken by the learned attorney 
general assumes the right of a State policeman to collect 
revenue for the Commonwealth. By whom, when aftd 
how^ was that right conferred? We search in vain in 
the Act of 1905 or elsewhere for the grant of any such 
authority. That Act was not passed as a revenue meas- 
ure, but was very clearly an exercise of the police power 
of the State. The statute creates a department of State 
police and undoubtedly does make the appointees of the 
head of that department the agents of the State in the 
sense that all officers through whom the functions of 
government are exercised are such agents. But it also very 
distinctly enumerates their powers. Raising revenue is 
not one of them. 

In the case before us, the claim is, to have public 
money paid out of the public treasury of the county; and, 
on principle, it is immaterial whether the money be drawn 
by a State policeman to replenish the treasury of his em- 
ployer, the State, or by a coal and iron policeman to fill 
the coffers of his employer, the coal and iron corporation. 
By the common law no costs are paid out of the public 
treasury. Wayne County v. Waller, 90 Pa., 99. "The 
recovery and payment of costs in criminal cases is 
so entirely dependent on statutory regulations in Penn- 
sylvania, that it is indispensable for every claimant to be 
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able to point to the statute which enables him to receive 
what he claims/' 

Being, therefore, of opinion that the plaintiff, John 
F. Walsh, is not entitled to recover the money in question, 
either for his own use or that of the Commonwealth, judg- 
ment is entered for the defendant in accordance with the 
agreement of the parties for a case stated. 
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Hanover Township v. H. D. Hughes 

upon an appeal from the report of township auditors, jurisdic- 
tion becomes ipso facto vested in the Court of Common Pleas. 

Where jurisdiction is complete in the Court, there is complete 
jurisdiction in the Appellate Courts. 

The fact that the report of auditors embraces two settlements, 
does not render the appeal fatally defective. 

An appeal from the report of auditors is necessarily an appeal 
from what is contained therein, and there is, therefore, no merit in 
the objection that the appeal was from the report of, and not from 
the settlement by, the auditors. 

The power of the Court under the Act of April 15, 1834, P.L., 
537, is not exhausted by a single exercise thereof involving the right 
or liability of a single one out of several parties equally, though. not 
jointly, interested. 

Township Auditors — ^Appeals — ^Jurisdiction of Ap- 
pellate Courts— Reports and Settlements Ex- 
plained — Surety of Tax Collector. 

Appeal from the report of Auditors of Hanover Township 
School District. 

No. 84, March Term, 1907, C.P. of Luzerne County. 

John D. Farnham, Atty. for plaintiff. 

G. J. Clarke, Atty. for defendant. 

F. P. Slattery, Atty. for surety. 

Opinion by Ferris, J. 

Hanover Township brought suit against Hughes, 
and, as the latter failed to put in an appearance, a verdict 
was taken for the plaintiff for $5,642.67. Later, counsel 
for the defendant applied for and were granted the follow- 
ing rules: 

Rule to show cause why the United States Fidelity 
& Guaranty Co. shall not intervene as a party defendant. 



Digitized by 



Google 



150 JUSTICES LAW REPORTER 

Hanover Township v. H. D. Hughesr 

Rule to show cause why a new trial shall not be 
granted. 

Rule to show cause why verdict shall not be set aside. 

OPINION. 

It is to be noted that no complaint is made of want 
of jurisdiction in the township auditors to make a settle- 
ment of the tax collector's account. He is presumed to 
know that he himself or any taxpayer of the district had 
the right to assent to or to appeal from the action of the 
auditors. He elected to assent. H. C. Hanson, a tax- 
payer, elected an appeal. The defendant is presumed to 
know that Mason or any other taxpayer of the district 
had that right for the period of thirty days after such set- 
tlement. It is difficult to escape the conclusion that, under 
the law, duty of inquiry rested upon him, and that he must 
be affected with notice of what such inquiry, prosecuted 
with reasonable diligence, would have revealed. 

Upon appeal, jurisdiction became ipso facto, vested 
in the Court of Common Pleas. Its jurisdiction was as 
complete as that which the auditors had, as to every sub- 
ject embraced in the report appealed from, and of all per- 
sons affected by it. No law requires notice of such an 
appeal to be given to the accountants as a pre-requisite 
to jurisdiction of the court appealed to. The case must 
be held to be within the general rule that, where an appeal 
is given by law from one tribunal to another, the taking 
of the appeal vests jurisdiction in the Appellate Court in 
all cases where it had been acquired by the lower court. 
Thus, where a case originates before a justice of the peace, 
who has jurisdiction of the subject matter and the parties, 
and is duly appealed to the Common Pleas, and thence to 
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Ihe Superior Court and finally to the Supreme Court, each 
Appellate Court obtains jurisdiction by virtue of the ap- 
peal, and the appellee must take notice of that fact. So here. 
Neither Hughes nor Lavin were entitled to notice of the 
appeal in order that the Common Pleas might acquire jur- 
isdiction. To hold otherwise would be to enable a liti- 
gant to tie the hands of courts of appeal by a simple re- 
moval to another county or State. We do not understand 
that the defendant controverts this general rule. His con- 
tention is, not that an appeal properly taken would not 
carry jurisdiction to the court appealed to, but, rather, 
that this appeal was so defective as to amount in law to 
no appeal at all as to Hughes. To this proposition we can- 
not assent. We are unable to discover the omission of 
anything which the law prescribes as an essential to the 
validity of the appeal. It was taken by one legally au- 
thorized to do so, within thirty days after the earliest 
day on which the auditors could have settled the accounts 
for the school year ending June 5, 1905 (i. e., thirty days 
from June 6), and but twenty-one days after the report 
of settlement of school accounts was filed, on June 15, 
1905. No other date of settlement appears than this date 
of filing; and since the report was within the control of. 
and subject to revision by, the auditors until it was filed 
(Com. V. Allis, 19 Pa. Super. 130) the date of filing the 
report may properly be taken as the date of final settle- 
ment. See also. In Re Plains Township, 7 Kulp, 406. We 
see no merit in the objection that the appeal was from 
the report of, and not from the settlement by, the audi- 
tors. 

The appeal from the report was necessarily an appeal 
from what it contained; and it is admitted that it con- 
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tained a settlement of the school accounts of the tax col- 
lector and the treasurer. 

Nor do we regard the fact that the report embraced 
two settlements as a fatal defect in the absence of any pro- 
vision of the law requiring separate appeals. There would 
be quite as much reason for separate reports by the audi- 
tors of their settlement of the different accounts adjusted 
by them. The Legislature, however, has not regarded the 
inclusion of two or more settlements in one report as 
objectionable, but rather as desirable, since the Act of 
1834, in Section 102, requires the auditors "to audit, set- 
tle and adjust the accounts of the supervisors and treas- 
urer of the township and of such other township officers 
as may by law be referred to them," and in Section 103 
directs that 'The report" (not reports) of such auditors 
"shall be filed with the town clerk, if there be one; 
and if there be no town clerk it shall remain with the 
senior auditor," etc., and the Act of 1874 (P.L. 112), pro- 
vides that "a copy" (not copies), shall be filed with the 
clerk of the Court of Quarter Sessions. Nor is it without 
significance in this connection that immediately following 
the provision for the embodiment of their audit, settle- 
ment and adjustment of several accounts in a single re- 
port, the Act of 1834, in Section 104, provides for an ap- 
peal* within thirty days from "such settlement," (not set- 
tlements), evidently referring to the settlement of the vari- 
ous accounts as shown by the report filed, or remaining 
with the senior auditor. The Act of 1876 (P.L. 88,) au- 
thorizes any taxpayer, on behalf of the school district, to 
make "the appeal allowed by the 104th Section of the 
Act" (of 1834), when entering into the proper recogn*- 
zance. This Mr. Mason did. 
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The various statutes relating to this subject are, of 
course, to be construed in pari materia, and, as so con- 
strued, we are not prepared to say that a single appeal 
from a report involving the settlement of two accounts is 
invalid as an appeal vesting jurisdiction in the Common 
Pleas, as to both accounts, and that separate questions of 
fact in which each accountant is severally interested 
could not be lawfully determined on separate issues di 
rected by the court. This mode of procedure has been 
heretofore followed in this court in several cases without 
question although an appeal from a specified portion of 
the auditors* report has also been sanctioned (In Re 
Plains Township audit, 7 Kulp, 406,) (see order of court), 
and would doubtless be the better practice where but. one 
of several audited accounts was intended to be called in 
question, and perhaps also in every case. We simply 
decide that the method here employed is not unlawful. 

As is customary in such cases, the appeal was dock- 
eted as an '*in re" proceeding. The Act of 1834, (Sec. 
104), provides that upon such an appeal "the court may 
direct an is3ue to determine disputed facts, if necessary." 
No procedure to that end is prescribed. It is to be pre- 
sumed that a necessity for the awarding of the issue was 
made apparent and that, in the exercise of a sound judicial 
discretion, the court would have made such order as to 
notice, if any were deemed expedient, as would prevent 
injustice. It is obvious that the direction of an issue prac- 
tically opening the account, as was done in this case, even 
though on an ex parte application, would do the account- 
ant no harm if he were afforded a fair opportunity to be 
heard. Whether at the suggestion of the court or not 
does not appear, but it does appear that ample notice 
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aiid opportunity to be heard was given this defendant. 
That he failed to avail himself of it may be unfortunate, 
but confers no right to have the issue or verdict in this 
case set aside. 

Neither can we assent to the proposition that the 
power of the court to direct an issue under the Act of 
1834 is exhausted by a single exercise thereof, involving 
the right or liability of a* single one out of several parties 
equally though not jointly interested. The evident intent 
of the Legislature was to invest the court with power to 
grant the right of trial by jur>' to any one whose property 
rights were jeopardized by a wrongful or mistaken find- 
ing by the township auditors in any case where necessity 
therefor was made manifest. In this respect, i. e., in the 
awarding of separate issues where separate interests are 
involved in the same proceeding, the case at bar is not 
dissimilar to one where different issues are awarded to 
determine the several rights of claimants upon a fund dis- 
tributable by an auditor. It could hardly be claimed that 
the granting of the application for sin issue by one claim- 
ant would exhaust the power to permit another to estab- 
lish his right before a juiy. And yet the Act of 1836, 
Section 86, P.L. jyj^ and its supplements, relating to the 
distribution of the proceeds of sheriffs' sales, provides 
that on a proper request in writing of "any person in- 
terested," the court shall direct "an issue" to try disputed 
facts. We must conclude that the direction of an issue 
as to Treasurer Lavin and the school directors did not 
deprive the court of power to award another issue as to 
the tax collector, Hughes, "if necessary." 

We do not regard what is said as to the validity of 
this appeal as in conflict with the decision of this court in 
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the case of Speicher v. the Township of .Clifton, i Kulp, 
465. 

The rule to show cause why the issue and verdict in 
this case should not be set aside is discharged. 

No depositions having been taken in support of the 
rule obtained by the United States Fidelity and Guaranty 
Company to show cause why said company shall not in- 
tervene as a defendant, that rule and the rule for new 
trial are also discharged. 
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School District of Snow Shoe Borough 
V. J. W. Neff et. al. 

Snow Shoe Borough was incorporated Aug. 17, 1907, out of 
Snow Shoe Township. The township school directors had con- 
tracted with the school teachers, and were managing the schools, 
including those of the borough. Plaintiff prayed for an injunction 
to prevent the defendant district from interfering or controlling the 
borough schools. Held that the Acts of 1854 and 1862 provide that 
directors shall continue to exercise their office till the end of the 
year, notwithstanding the creation of a new school district, and the 
injunction must be refused. 

School Districts — Borough School Districts — 
Creation of New Borough — Injunction. 

No. I, December Term, 1907. C.P. of Centre County. 

In equity. 

James A. B. Miller, Attorney for Plaintiff. 

J. C. Meyer and Blanchard & Blanchard, Attorneys for 
Defendant. 

Opinion by Ellis L. Orvis, P.J. 

OPINION. 

The plaintiff became a separate school district by 
virtue of a decree of the Court of Quarter Sessions, dated 
August 17th, 1907, creating the borough of Snow Shoe 
out of a portion of the township of Snow Shoe. The de- 
fendants, J. W. Neff, J. Bush Calhoun, H. L. Yeager, A. 
A. Grove or (Groe), Robert Cooper and Robert Malone, 
constitute the board of school directors regularly elected 
and serving in office as school directors of the 
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township of Snow Shoe prior to the erection of 
the said borough of Snow Shoe. By virtue of 
their office the said defendants had contract- 
ed with and for teachers for the several schools of the 
township, including the territory of the new borough, 
and are now managing the schools of the said borough for 
the remainder of the school year just the same as in the 
township proper. The plaintiff complains of this act, and 
alleges that the school board of the township of Snow 
Shoe, as organized in June, 1907, has no jurisdiction or 
authority over the schools now included within the limits 
of the borough, and prayed for a preliminary injunction 
to prevent the defendants from interfering or controlling 
the borough schools. A preliminary injunction was 
granted at the prayer of the plaintiff, and the question be- 
fore us now is, whether such an injunction shall be con- 
tinued; or, in other words, does the mere act of creatin.g: 
a new school district, such as that of the borough in ques- 
tion, oust the jurisdiction of the school board at once, 
or do they remain in control of the affairs of the schools 
even within the borough until the first Monday of June, 
1908? 

The Acts of 1854 and 1862 both expressly pror'ide 
that the directors shall continue to exercise their office 
till the end of the year, notwithstanding the creation of a 
new school district. Judge Lewis, in Williams v. Crook, 
17 Pa, 199, not only recognizes the validity of 
this legislation, but speaks with approval of its policy. 
Above every other consideration it is highly necessary 
that our public schools be not interrupted or a break made 
in the management or policy of the same in school terms. 
If the old directors cease to have any voice or control 
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over the schools of the new district^ would it not necessar- 
ily follow that their contracts with the several teachers 
would for the same reason cease and determine, thereby 
raising questions and disputes as to salaries and contin- 
uance of service that would be highly undesirable? No 
injustice can follow for the reason that the old school 
board in consequence of its control must also provide the 
expenses of the said schools. It was evidently the intent 
01 the legislature not to allow so important a matter as 
the financing of the public schools to be put in jeopardy 
by disputes growing out of settlements between the old 
and new districts. 

Counsel for the plaintiff argues ingeniously that 
while the Acts of 1854 and 1862 have not been expressly 
repealed, they have inferentially, by the fact that the law 
provides for the creation of new school directors after 
the creation of the borough, and that there was no such 
provision at the time of the passing of the said Acts. 
Even if this were so, we could not agree with the learned 
counsel. Solemn legislation, especially based upon pub- 
lic policy, cannot be so lightly treated, but even in 185 1, 
in the case above recited, the Supreme Court makes use 
of the following language, entirely negativing this argu- 
ment: **If the new directors should be chosen, before the 
expiration of the current school year, public convenience 
required that the old directors should complete the 
term which had commenced, and for which they had as- 
sessed taxes and made contracts; while the new directors 
were authorized to levy a tax and make all other prepara- 
tions for the commencement of teaching for the ensuing 
year." Again as late as 1903 our Superior Court recog- 
nized the authority of the legislation of 1854 and 1862 
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now under discussion. See old Forge School District's 
Indebtedness, 22 Sup. Ct. 239. We cannot see how the 
Act of 1903 or any of the other more modem Acts, 
either by their title or by their provisions repeal directly 
or by inference that portion of the Acts of 1854 and 1862, 
which provides for the continued exercise of the functions 
of the school board by the old directors until the close 
of the year even in the territory of a new school district. 
Consequently, for this reason, we cannot see our way clear 
to continue the injunction. 

And now, to-wit, November i6th, 1907, it is hereby 
ordered, adjudged and decreed, that the prayer of the 
plaintiff for equitable relief is hereby refused, and prelimi- 
nary injunction heretofore granted in favor of the plaintifi 
and against the defendants in the above stated action is 
hereby dissolved at the costs of the plaintiff. 

Reported by James A. B. Miller, Belief onte, Pa. 
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H. M. Witherite v. James Sullivan 

On the 17th day of August, 1907, Snow Shoe Borough was erect- 
ed out of part of the territory of Snow Shoe Township. Subsequent 
thereto plaintiff was at an election elected collector of taxes for said 
borough. Prior to said erection of the borough the defendant had 
been elected collector for the entire township, and duly qualified him- 
self by entering bond. Held that plaintiff, being the duly constituted 
tax collector for the borough, was authorized to collect exclus- 
ively all taxes levied and assessed, or that may hereafter be levied and 
assessed during the term of his office by the authority of the bor- 
ough; but the taxes of 1907. having been assessed and determined 
by the township authorities, the tax collector of the township is 
liable by virtue of his bond, to them. The said taxes are an asset 
of the township, and no equitable division thereof can be made with- 
out a careful consideration of aJl the liabilities, assets and taxable 
property of the two municipalities. 

An injunction to enjoin tax collector of the township, out of 
which a new borough has been erected, from collecting taxes assessed 
by the township authorities will be refused. 

Tax Collectors — Boroughs — Townships — Adjust- 
ment OF Indebtedness, Etc. 



No. 3, December Term, 1907. C.P. of Centre Co. 

In equity. 

James A. B. Miller, Attorney for Plaihtiflf. 

J. C. Meyer and Blanchard & Blanchard, Attorneys for 
Defendant. 

Opinion by Ellis L. Orvis, P.J. 

OPINION. 

On the 17th of August, the borough of Snow 
Shoe was erected out of part of the territory of the town- 
ship of Snow Shoe. Subsequent thereto, the plaintiff, H. 
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M. Witherite, was, at a special election, elected collector 
of taxes for the said municipality. 

Prior to the erection of the said borough, the de- 
fendant, James Sullivan, had been duly elected collector 
for the entire township. It is admitted that he had given 
his bond, was in possession of the duplicate, and was the 
legally constituted officer for the collection of taxes in the 
entire township. The question presented by the bill is, 
whether or not the creation of the borough on the 17th 
of August, last, and the election of the plaintiff as tax 
collector for the said borough on the 17th of September, 
succeedng, changed or modified the duties, power and 
liabilities of Sullivan, especially to that part of the dupli- 
cate already in his hand affecting the taxes of persons 
now residents within the borough limits. 

There seems to be no legislation providing for the 
exercise of official functions by a tax collector or any other 
township officer within the confines of a newly-created 
borough, except as to school directors, after the creation 
of the borough and the installation of the new officials. 
It is, therefore, contended on behalf of the plaintiff that 
he is now the only tax collector within the limits of the 
borough, and that he should have the exclusive right to 
collect the taxes now due and unpaid found upon the 
duplicate in the hands of Mr. Sullivan, for the year 1907. 
If this is true it would be equally true of the unpaid taxes 
of 1906 and prior years, because the entire taxes of 1907 
has been assessed and could be paid prior to Mr. Wither- 
itc's election. In order to enable the tax collector to make 
collections, a duplicate was improvised and furnished him 
for that portion of the taxes of 1907 levied against the 
citizens and property within the borough limits, whether 
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paid or unpaid. We thus have the anomaly of two dup- 
licates for the same taxes for the same year against the 
same citizens. 

Upon a careful examination of the whole subject mat- 
ter we cannot sustain the contention of the plaintiffs. The 
plaintiff is the duly constitued tax collector for the bor- 
ough of Snow Shoe and should collect exclusively all 
taxes levied and assessed or that may hereafter be 
levied and assessed during the term of his office by 
the authority of that borough. But the taxes embraced 
within the duplicate of 1907 were assessed and determined 
by the township authorities, to whom alone the tax col- 
lector is liable for an accounting by virtue of his bond. 
The taxes of 1907, as soon as they were assessed, and the 
duplicate in the hands of the defendant, became an asset 
of the township, and whether or not all of the said taxes 
were actually collected and paid over, has little bearing 
upon the fact. If the township did not have the actual 
cash equivalent for the taxes, it no doubt has received 
some, and was protected for the balance by the defendant's 
bond. But the taxes represented by the duplicate in ques- 
tion is only one of the township's assets. No equitable 
division could be made of this one item between the new 
borough and the older township without a careful consid- 
eration of all the liabihties, assets, taxable property of the 
two municipalities. It will be conceded, no doubt, by 
the counsel of the plaintiff, that the Legislature has 
pointed out a method by which a proper settlement can 
be adjudicated between the two municipalities, and that 
this legislative method must necessarily be the exclusive 
one. Assuming this to be true, does not the plaintiff's 
contention in the present case in its ultimate analysis at- 
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tempt to effect a partial division of the assets contrary to 
the exclusive method pointed out by legislation? We 
cannot escape this conclusion. 

While it may be argued with some force that the new 
borough is entitled to share in the taxes of the present 
year ior its immediate needs, and that the legislative 
method would in this particular case work a temporaiy 
hardship, nevertheless it would be but a temporary one, 
and the borough will eventually and necessarily be fairly 
treated. Besides, the borough has borrowing capacity, 
and can in that way temporarily bridge the difficulty with- 
out subjecting her citizens to the vexation of dual taxa- 
tion. 

And now, to-wit, November i6th, 1907, the prelimi- 
nary injunction heretofore directed to be issued in the 
above stated case against the defendant at the prayer of 
the plaintiff, is hereby dissolved and the prayer of the 
plaintiff for equitable relief is hereby denied at the costs of 
the plaintiff. 

Reported by James A. B. Miller, Bellefonte, Pa. 
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Snow Shoe Borough v. A. A. Grove et. al. 

The borough of Snow Shoe was incorporated Aug. 17, 1907. 
Subsequently said borough applied for an injunction to enjoin the 
supervisors of the township out of which it was carved, from in any 
way interfering with the building, maintaining and repairing the 
streets, lanes, alleys, ways and bridges within the corporate limits 
thereof, and from collecting, receiving and expending any and all tax 
due for the year 1907 upon the property, and from the inhabitants 
within its corporate limits. Held that it does not necessarily follow, 
because the supervisors ceased to be officers within the corporate 
limits, and lost all control over its streets, lanes and alleys, etc., that 
they cannot collect the taxes which they assessed, and which are 
due and payable from the citizens of the present borough of Snow 
Shoe, by virtue of the fact that they were formerly citizens of the 
township. Said taxes constitute an asset of the township prior to the 
existence of the borough and can be apportioned only in the manner 
pointed out by the legislature. The method is an exclusive one. Su- 
pervisors of townships will, however, be restrained from exercising 
any jurisdiction or control over the streets, lanes, alleys, etc., of a 
newly-incorporated borough. 

Costs, where bill in equity is dissolved as to part, and an in- 
junction continued as to part, as to relief prayed for, will be divided. 

Injunction — Collection of Taxes — ^Supervisors— 
Townships — Boroughs — Costs. 

No. 2, December Term, 1907. C.P. of Centre Co. 

In equity. 

James A. B. Miller, Attorney for Plaintiff. 

J. C. Meyer and Blanchard & Blanchard, Attorneys for 
Defendant. 



Opinion by Ellis L. Orvis, P.J. 



OPINION. 



The plaintiff borough was created by decree of the 
Court of Quarter Sessions of the Peace on the 17th of 
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August, 1907, and the members of its Council and other 
officials were elected just one month later. The defend- 
ants, A. A. Grove (or Groe), J. W. Neff and M. B. Con- 
way, constitute the board of supervisors of the township 
of Snow Shoe, legally organized prior to the creation of 
the said borough. The prayer for relief asked the Court, 
to enjoin the defendants from in any way interfering with 
the building, maintaining and repairing the streets, lanes, 
alleys, ways and bridges within the corporate limits of 
Snow Shoe borough, and from collecting, receiving and 
expending any and all tax due for the year 1907 upon the 
property and from the inhabitants within the corporate 
limits of Snow Shoe borough. Here the plaintiff substan- 
tially asked for two things to be done, involving two en- 
tirely different questions of law. We do not hesitate in 
holding that as soon as the borough government was 
properly organized the defendants ceased to be officers 
within the limits of the borough, ahd lost all control over 
its streets, lanes and alleys. 

But it does not necessarily follow because of this, that 
they, as supervisors, cannot collect the taxes which they 
assessed, and which are due and payable from the citizens 
of the present borough of Snow Shoe, by virtue of the 
fact that they were formerly citizens of the township of 
Snow Shoe. In fact, we are constrained to hold that the 
taxes collectible by the supervisors of Snow Shoe town- 
ship constitute an asset of the township prior to the exist- 
ence of the borough, which can be apportioned only in 
the way pointed out by the Legislature — that that method 
is an exclusive one. That to grant the prayer of the peti- 
tioner would be to practically distribute this particular 
asset between the two municipalities in a way inferentially 
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prohibited by the Legislature. We have somewhat more 
fully elaborated this legal conclusion in our opinion 
handed down in Witherite vs. Sullivan, No. 3, December 
Term, 1907. It does appear from the evidence, however, 
that the defendants did attempt to exercise some jurisdic- 
tion over and control of the streets, lanes and alleys of 
the borough until they were probably advised by counsel 
of their mistake. We, therefore, feel compelled to con- 
tinue the preliminary injunction on that ground, but that 
ground only. If the defendants collect the taxes, as they 
have a legal right to do, for the year 1907, from the citi- 
zens of the borough of Snow Shoe, they do so subject to 
a future accounting between the township and the bor- 
ough. 

And now, to-wit, November i6th, 1907, the prelimi- 
nary injunction heretofore granted October 14th, 1907, 
is hereby dissolved so far as it attempts to enjoin the de- 
fendants from collecting, receiving and expending any 
and all road taxes due for the year 1907 upon the property 
and from the inhabitants within the limits of the said 
plaintiff borough; but the said preliminary injunction is 
continued and made perpetual against the said defendants 
from meddling or in any way interfering with the build- 
ing, maintaining and repairing the streets, lanes, alleys, 
ways and bridges within the corporate limits of Snow 
Shoe Borough, the costs to be equally divided between 
the plaintiff borough and the township of Snow Shoe. 

Reported by James A. B. Miller, Bellefonte, Pa 
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Commonwealth v. Fine et. al. 

The Act of April 22, 1905, P. L. 284, authorizing appeals from 
summary conviction without a special allowance by the Court, is un- 
constitutional. 

Where one is convicted before a justice of the peace of a violation 
of Section 17 of the Act of June 3» 1878, and elects to enter into a 
recognizance "to answer said complaint on a charge of misde- 
meanor/' the recognizance should be so conditioned. 

Justice of the Peace — Summary Conviction — 
Appeal — Fishing on Sunday — Act of June 3, 
1878, P.L. 160, Sections 17 and 34. 

No. 268, June Sessions, 1907. Q.S. of Luzerne County. 

Rule to strike off proceedings. 

J. H. Dando, Assistant District Attorney, for Common- 
wealth. 

C .A. Shea, Attorney for Defendant. 
Opinion by Ferris, J., December 9, 1907. 

OPINION. 

From the record it appears that this proceeding pur- 
ports to be an appeal from a summary conviction by a 
justice of the peace without a special allowance by the 
Court. 

The Act of May 29, 1901, P.L. 303, does not repeal 
Section 17 of the Act of June 3, 1878, P.L., 160, which 
prohibits fishing on Sunday, nor the penalty therefor, as 
prescribed in Section 34 of the latter Act. Commonwealth 
V. Rothermel, 27 Pa. Superior Court, 648. One who is 
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summarily convicted of the offense above mentioned may- 
do one of four things, viz: (i), pay the fine imposed and 
the costs of the proceeding; (2), serve one day in jail for 
each dollar of penalty; (3), appeal upon special allowance 
by the Court, but not otherwise, whereupon the case is 
heard by the Court without a jury, (Sadler Crim. Proc. 
574)1 or (4), he may give bail for his appearance in the 
Quarter Sessions "to answer the complaint on a charge 
of misdemeanor," in which event the recognizance should 
be so conditioned and the case proceeded in as in all cases 
of misdemeanor — by indictment — and if a true bill is 
found, by trial before a petit jury. Commonwealth v. 
Rothermel, Supra; Commonwealth v. Boettcher, 10 Kulp. 
15s, S.C 24, C.C 456. 

In the case before us it seems that the defendants 
sought to exercise their constitutional right of appeal, but 
did not comply with the condition prescribed by the Con- 
stitution and the Act of 1876, by obtaining of a special 
allocatur from* the Court. 

The Act of April 22, 1905, P.L. 284, authorizing ap- 
peals without a special allowance, was declared unconsti- 
tutional by the Superior Court in Commonwealth v. 
Luckey, 31 Pa. Superior Court Reports, 441. 

The rule is, therefore, made absolute and the appeal 
stricken off. 
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McKenna v. Borough of Dunmore 

Section 4 of the Act of April 22, 1905, P. L. 296, relating to the 
j dgment of justices of the peace and aldermen, "against any Bor- 
ough, Township or School District of this Commonwealth," offends 
against that clause of Art- III, Sec. 7. of the constitution, which for- 
bids, the passage of any local or special law " . . . . providing 
or changing methods for the collection of debts or the enforcing of 
judgnients." 

Act of April 22, 1905, P.L. 296 — Constitutionality. 

No. , Term, . C.P. of Lackawanna Co. 

Rule to strike off judgment. 

F. E. Boyle, Attorney for Plaintiff. 

R. A. Zimmerman, Attorney for Defendant. 

Opinion by Newcomb, A. L. J., August 12, 1907. 

OPINION. 

Judgment in this case is founded upon a transcript of 
the judgment of a justice of the peace rendered April 21, 
1906. The transcript was filed in this Court, June 11, 
1906. The plaintiff did not, within one week, or at any 
time after the rendition of judgment, file with the pro- 
thonotary a certificate setting forth the fact, date, amount 
of judgment, together with the names of the parties and 
the magistrate, as required by Sec. i. Act April ^2, 1905, 
P.L. 296, relating to the judgments of justices of the 
peace and aldermen "against any borough, township or 
school district of this Commonwealth." This motion is 
founded upon that omission. The question raised is the 
validity of the Act. For, if that be granted, then, under 
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its further provisions, the transcript was at the time re- 
ferred to incapable of being filed for any purpose. 

The second and third sections of the Act concern 
the duty of the prothonotary in respect to keeping a rec- 
ord of the data required to be stated in the certificate, 
his fees for services in the matter and the liability for pay- 
ment thereof. 

It is the fourth section that gives rise to the question. 
In case of failure to file the certificate it is therein provid- 
ed, "no transcript of such judgment may at any subse- 
quent time be filed in the office of the prothonotary for 
any purpose whatsoever; and neither the justice's nor 
alderman's record of such judgment nor any transcript 
thereof may be used as evidence in any proceedings to en- 
force or collect said judgment." 

This, in effect, renders judgments in these several 
instances void for default on plaintiff's part in respect to 
the certificate. For the means of enforcement and collec- 
tion of such judgments by mandamus or otherwise would 
be wholly defeated if no transcript could be filed, and 
neither the record nor the transcript thereof could be used 
to show the existence of such judgment. Legislative 
power to nullify in this way the judgments rendered in 
due form of law by a Court of competent jurisdiction may 
well be doubted, even in the absence of the constitutional 
provision to be referred to. But the selection for sac- 
rifice of the creditors of a certain class of municipalities 
is believed to be in the very teeth of that clause of Art. 
III., Sec. 7, of the constitution which forbids the passage 
of any local or special law ". . . . providing or 
changing methods for the collection of debts or the en- 
forcing of judgments." 
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No hesitation is felt in pronouncing Section 4 of the 
Act void as offending against this provision. And as 
this Section is not severable, so as to leave the balance 
of the Act effective for any practical purpose, the other 
parts must fall with it. 

This is decisive against the motion, and the rule to 
show cause is discharged. 
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McConnellsburg Borough School District v. 
Ayr Township School District 

A justice has no jurisdiction in an action brought by a School 
District to recover from another Schooi District, tuition for attend- 
ance of certain school children, in a public high school, under the Act 
of March i6, 1905,. P. L. 40, nor has the Court of Common Pleas any 
jurisdiction on appeal from his judgment. 

The jurisdiction of a Justice of the Peace in civil cases is a limited 
one, and derived entirely fron? statute. 

Within a certain amount or sum, a justice is given jurisdiction 
"of all causes of action arising from contract, express or implied," 
but the word "contract" in the Act of March 20, 1810, 5 Sm. L. 161, 
Sec I, is used in its general sense and is intended to denote a bar- 
gain or agreement which arises immediately out of a course of deal- 
ing between the parties, and not that sort of contract that arises 
remotely within the contract of government. 

Liability of a School District, under the Act of March 16, 1905, 
P. L. 40, being purely the Act of the law without any contract, 
express or implied within the meaning of the Act of 1810, a justice is 
without jurisdiction. 

Common Schools — High Schools — Pupils Attend- 
ing High School in Another District — ^Juris- 
diction OF J. P. — Contract, Express or Implied, 
IN Fact or in Law — Appeals. 

No. 22, March Term, 1907, C.P. of Fulton County. 

Assumpsit on Appeal from J. P. 

M. R. Shaffner and John P. Sipes, Attorneys for Plaintiff. 

J. Nelson Sipes and H. N. Sipes, Attorneys for Defendant. 

Opinion by S. McC. Swope, December 26, 1907. 

The case was submitted to the Court for trial, by 
agreement of the parties, properly filed, and is now be- 
fore us on the pleadings and testimony. 
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We find the following facts: 

First. That suit was originally brought before a 
justice of the peace, and is now in Court on appeal from 
the judgment of the magistrate. 

Second. This action was brought by the plaintiff 
district to recover from the defendant district the sum 
of $251.88, costs for attendance of certain school children 
of defendant district at the claimed public high school of the 
plaintiff district for the year 1905 and half term of the year 
1906, under the Act of March 16, 1905, P.L. 40, which 
provides as follows: 

"The children residing in school districts in which no 
public high school is maintained, may attend a high 
school in some other district, located near their homes, 
provided the consent of the directors of the district in 
which said high school is located be first obtained; the 
costs of tuition and school books, which shall not exceed 
that of the tuition and school books of children in the 
same grade or course in the district maintaining such high 
school, shall be paid to the district receiving such children, 
out of the money raised by taxation for public school pur- 
poses in the district in which said children reside." 

The above facts, in our view of the law, must resolve 
this suit in favor of the defendant, because of the want 
of jurisdiction on the part of the justice to maintain this 
action. 

The testimony, as to the course of study in the claim- 
ed McConnellsburg High School, is not sufficiently full 
and in detail, to enable us to satisfactorily determine what 
it is. We will, therefore, refrain from any conclusion in 
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reference to same, or other matters not necessary to the 
detenxiination of this case. 



CONCLUSIONS OF LAW. 

First. The justice was without jurisdiction in this 
case. 

Second. The justice, being without jurisdiction, so is 
the Court of Common Pleas on appeal from his judg- 
ment. 

Third. The motion for a compulsory non-suit, made 
by the defendant at the close of the plaintiff's case, should 
have been allowed, and is now sustained. 

OPINION. 

The jurisdiction of a justice of the peace in civil 
cases is a limited one and derived entirely from statute. 
Clark V. Lehigh Valley R.R. Co., i Luz. Leg. Reg. 90: 
McCale v. Kulp, 8 Phila, R., 636; Paine v. Godshall, 29 
Leg'. Int., 12; Swartwood v. Exeter Twp., i, Kulp 304. 

Within a certain amount or sum, a justice is given 
jurisdiction **of all causes of action arising from contract, 
express or implied." Act of March 20, 1810, 5 Sm. L., 161, 
or page 208 of Acts of General Assembly, Sec. i. 

The word "contract" in the Act of 1810, is used in its 
general sense, and is intended to denote a bargain or 
agreement which arises immediately out of a course of 
dealing between the parties, and not that sort of contract 
that arises remotely out of the contract of government. 
Zigler V. Gram., 13 S.&R., 102; Zell v. Arnold, 2 P.&W., 
292; Dormer v. Handwick, 7 Luz. Leg. Reg., 157, S.C; 
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I Foster, 269, P.&L. Dig. Vol. 10, 17175, etc. Also cases 
cited in P.&L., Vol. i, page 2543. 

The liability of the defendant district nnder the Act 
of 1905 being purely the act of the law, witliout any con- 
tract express or implied within the meaning of the Act of 
1810 on the part of the defendant, the justice was \\ ithout 
jurisdiction in this case. 

The justice having no jurisdiction, neither has this 
Court on an appeal. Thomas v. Pyle, 2 C.C.R., 258; 
Wright V. Guy, 10 S.&R., 227; Collins v. Collins, 37 Pa., 

387. 

If no exceptions are filed hereto in the proper office 
within thirty days from this day, a com])ulsory non-suit is 
directed to be entered by the prothonotary. Costs to be 
paid by the plaintiff district. 

Reported by J. Nelson Sipes, McConnelsburg, Pa. 
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Sypper v. Czepanski 

It is essential to the validity of a proceeding by a landlord to 
recover possession of leased premises under the Act of December 
14, 1863, or the Act of March 13, 1905, that the record of the magis- 
trate shall affirmatively show that all the statutory requirements have 
been observed. 

Landlord and Tenant — Recovery of Possession. 

No. 596, October Term, 1907, C.P. of Luzerne County. 

Certiorari. 

Abram Salsburg, Attorney for Defendant. 

Opinion by Ferris, J., November, 1907. 

OPINION. 

This was a proceeding by a landlord to recover pos- 
session of demised premises under the Act of December 
14, 1863, or, possibly, under the amendatory Act of 
March 31, 1905, P.L. 87. It cannot be said which of 
these Acts the proceeding was intended to be under, 
because neither the transcript of the justice of the peace 
nor the complaint of the landlord states whether the 
leasing was for a term exceeding, or less than one year, or 
for an indeterminate period. It is, therefore, uncertain 
whether the three months' notice to quit required by the 
Act of 1863, or the written notice to deliver possession 
within thirty days, as prescribed by the Act of 1905, is 
the one which should have been given. It would seem 
that this failure in the complaint to set forth facts from 
which the jurisdiction of the magistrate would appear 
with reasonable certainty would alone be sufficient to in- 



Digitized by 



Google 



JUSTICES LAW REPORTER 1 77 

Sypper v. Czepanski. 

validate the proceeding. Sperry v. Seidel, 218 Pa. 16; 
Seidel v. Sperry, 26 Pa. Superior Court, 649. 

Nor is the record more definite as to the notice 
which actually was given. In the landlord's complaint, 
which was made out, (apparently by the magistrate and 
signed by mark), on a printed form, it is stated, in the 
printed part, that notice to the tenant to remove from 
the premises was given three months before the expira-' 
tion of the term, no term, however, being specified — the 
blank therefor being left unfilled. In the summons which 
was issued the justice recites a complaint by the plaintiff 
that he lieased for the term of ''Two Mos.," which term 
had expired, and that he "did two months previous to 
such expiration demand and require of the said (tenant) 
to remove, etc." In the written transcript of the pro- 
ceedings the magistrate states that the complaint on 
which they are based set forth among other things that 
on June i, 1906, the plaintiff leased the premises in 
question to the defendant, (no term stated), "for the 
monthly rental of $8.60, and, being desirous to have again 
and re-possess the same, for that purpose did, two months 
previous to such expiration, (no statement that any term 
had expired), demand and require of the said Felix 
Czepanski to remove from and leave the same." 

The Act of 1863 requires that at the hearing due 
proof shall be made among other things, that the term for 
which the premises were demised is fully ended and that 
three months' previous notice had been given of his 
desire to re-possess the same. The record fails to show 
that any such proof was made. 

The Act of 1905 provides that where the tenant 
holds under a lease for less than a year, or by the month, 
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or for an indeterminate time, and the owner shall desire 
to regain possession, "he shall serve upon the tenant or 
an adult member of his family, a notice in writing, de- 
manding therein that he requires such tenant or occu- 
pant to deliver to him the possession of the premises so 
held, within thirty days from the date of service thereof." 
The record fails to show that any such written notice 
was served. 

Bearing in mind that, this being a statutory remedy, 
the observance of all the statutory requirements is es- 
sential to the validity of the proceeding, and that the 
fact of such observance must affirmatively appear on 
the face of the record, it is difficult to see how this judg- 
ment can be sustained. Fahnestock v. Faustenauer, 5 
S.&R., 174; Givens v. Miller, 62 Pa., 133; Seidel v. 
Sperry, 26 Pa. Superior Court, 649; Ballou v. Mehring, 
28 Pa. Superior Court, 156. 

The first, second and fifth exceptions are sustained 
and judgment is reversed. 
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Yostv. Yost (No. I.) 

A justice of the peace has jurisdiction in an action for damages 
for a "trespass upon and injury done to the growing crops on the 
farm of the plaintiff by cattle owned by the defendant." 

The judgment of a justice of the peace will be reversed on certi- 
orari where the summons was not served by the constable in the 
township where the defendant resided, or the next constable most 
convenient to the defendant, as required by the Act of March 20, 1810. 

Magistrates — ^Jurisdiction — Trespass — Service by 
Nearest Constable — Act of March 20, i8io, 
5 Sm. L., 162. 

No. 10, June Term, 1906. C.P. of Lancaster County. 

Certiorari. 

W. U. Hensel, Esq., and B. Frank Kready, Esq., for 
Certiorari. 

B. F. Davis, Esq., Contra. 

Opinion by Hassler, J., July 6, 1907. 

OPINION. 

The record of the justice shows that the damages 
for which judgment was entered arose out of a ''trespass 
upon and injury done to the growing crops on the farm 
of plaintiff, in the County of Lancaster, on June 16, 1905, 
by cattle owned by the defendant." 

It is decided, in Dolph v. Ferris, 7 W.&S., 367, 
Ziegler v. House, i Dist. Rep., 609 and Townsend v. 
Whalen, 5 Dist. Rep., 656, that a justice has jurisdiction 
in such cases. The first exception, therefore, is without 
merit. 
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The second and third exceptions are to the effect 
that the summons was not directed to, nor served by, the 
constable of the township where the defendant resided, 
nor to the next constable most convenient to the defend- 
ant, as is required by the Act of 1810, but it was issued 
to a constable residing in the City of Lancaster. 

The defendant did not appear at the hearing. The 
depositions show that the costs wiere considerably in- 
creased by reason of the summons not having been sent 
to the constable of the township where the defendant re- 
sided. 

In Fire Insurance Company v. Keller, 9 Dist. Rep., 
61, Judge Endlich decides that, while an action may be 
brought before any justice of the county, service must be 
made by the constable of the township where the defend- 
ant resides, in order that he may not be burdened with 
unnecessary costs; and where the records show that this 
has not been done, and that the defendant has not ap- 
peared, the justice had not acquired jurisdiction of the 
defendant, and the judgment will be reversed on certio- 
rari. To the same effect see Earle v. Howarth, 8 Dist. 
Rep., 610, and Butz v. Phoenix Iron Co., 11 Dist. Rep., 
680. Following these authorities we must sustain the 
second and third exceptions and set aside the proceedings 
of the justice. 

Exceptions sustained and proceedings of justice set 
aside. 

NOTE. — See next case. 
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Yost V. Yost (No. 2.) 

The Act of March 20, 1810, in so far as it directs that the sum- 
mons must be directed to the constable of the township, ward or < 
district where the defendant resides or can be found, or to the next 
constable most, convenient to the defendant, is not inconsistent with 
any portions of the Act of July 9, 1901, and is therefore not repealed 
by the latter. 

Magistrates — Service by Nearest Constable — Acts 
OF July 9, 1901, P.L. 616, and March 20, 1810, 
5 Sm. L. 162. 

No. 10, June Term, 1906. C.P. of Lancaster County. 

Petition for Re-hearing. 

B. F. Davis, Esq., for Petition. 

W. U. Hensel, Esq., and B. Frank Kready, Esq., Contra. 

Opinion by Hassler, J., September 21, 1907. 

OPINION. 
We are asked to grant the plaintiff a re-hearing in 
this case for the reason, as he alleges in his petition, that 
the 1 6th paragraph of Sec. i of the Act of 9 July, 1901, 
P.L. 616, repeals the second section of the Act of 20 
March, 1810, 5 Smith Laws, 162. The latter Act not 
only provides how the summons issued by the justice of 
the peace must be served, but also that it must be "di- 
rected to the constable, ward or district where the de- 
fendant resides or can be found, or to the next constable 
convenient to the defendant." We set aside the 
proceedings of the justice in this case because the sum- 
mons had not been so directed, and the failure to do so 
would impose costs on the defendant in excess of what 
he otherwise would have been required to pay. 
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We refuse to grant the rule to re-hear the case be- 
cause we do not agree with the plaintiff's contention that 
the 1 6th paragraph of the first section of the Act of g Juiy, 
1901, P.L. 619, repeals all of section two of the Act of 20 
March, 1810, 5 Smith Laws, 162. The former Act ex- 
pressly repeals all acts or parts of acts inconsistent with 
it. The Act of 1810, in so far as it directs that the sum- 
mons must be directed to the constable of the township, 
ward or district where the defendant resides, or can be 
found, or to the next constable most convenient to the 
defendant, is not inconsistent with any portions of the 
Act of 1901. This latter act provides that the summons 
shall be "served in the county where they are issued by 
the constable or other oflficer to whom they iare given 
for service in. the ^ame manner and with like effect as 
similar writs are served by the sheriff when directed to 
him by the proper court." 

The purpose of the act is only to direct the manner 
of such service and not to designate the person who can 
serve it. That was fixed by the Act of 1810, and the Act 
of 1 901 shows no intention to change it. When the writ 
is directed and given to the constable, as provided in the 
Act of 1 8 10, it must be served in the manner provided 
for in the Act of 1901. All the authorities cited by coun- 
sel for the petitioner are to this effect, excepting the case 
of Riviere vs. Overseers, i Justice 243, where it is decided 
that the Act of 1901 repeals the Act of 18 10 as to whom 
the justice may issue the writ. No reasons are given in 
that opinion for this finding, and we do not agree with it. 
We refuse to grant a re-hearing and dismiss the petition. 

NOTE. — See preceding case. 
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Hambright v. Charles 

While a justice of the peace may give a defendant an opportunity 
to pay before suit, and so notify him, a justice has no jurisdiction 
to enter judgment where he has previously written as attorney for 
the plaintiff, demanding payment and offering to throw off part of 
the claim in settlement. 

Magistrate — Can Xot Act as Attorney for 

Plaintiff. 

No. 74, August Term, 1907. C.P. of Lancaster County. 

Certiorari. 

H. Frank Eshleman, Esq., for Certiorari. 

H. M. Houser, Esq., Contra. 

Opinion by Landis, P.J., September 21, 1907. 

OPINION. 

On July 16, 1907, a summons was issued by Thornas 
Whitson, Esq., a justice of the peace, by virtue of which 
the plaintiff claimed to recover from the defendants the 
sum of ten dollars, for services in teaching defendant's 
daughter dressmaking. A hearing was had on July 23, 
1907, and judgment was entered in favor of the plaintiff, 
by default of an appearance, for the amount claimed, with 
costs. The exception now relied upon, is that the 
justice had acted as attorney for the plaintiff, and so dis- 
qualified himself from serving in his official capacity in 
the case. 

It appears that, on June 22, 1907, as attorney for 
Mrs. Hambright, Mr. Whitson wrote to Mrs. Charles, 
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urging strongly the payment of the bill, and offering to 
accept five dollars in settlement, and stating that, unless 
the payment was made, it would be collected by process 
of law. Another letter of similar import was also sent 
by him on July 1 1, 1907. 

In Sample vs. Shidel, 15 Lane. Law Rev., 167, it was 
held, by Mcllvaine, P. J., that *'the defendant in a suit 
before a justice of the peace cannot justly complain of 
the justice having given her an opportunity to pay by a 
notice previously sent to her," and this Court came to 
the same conclusion in Ream vs. Rock, 15 Lane. Law 
Rev., 327, and in Brubaker vs. Sheibley, i^ Lane. Law 
Rev., 241. To the same effect is Wagner vs. Hoffman, 
19 Sup., 414. It was, however, not intended thereby to 
decide that a justice of the peace could act as an attorney 
in the collection of a claim, and, nevertheless, afterwards 
entertain a suit for the same and render judgment. This 
method of procedure we deem contrary to the estab- 
lished law. By the Act of April 14, 1834, P.L. 341, Sec. 
75, a justice of the peace is prohibited from acting as 
agfent or attorney in any case removed from before him 
by appeal or certiorari, or as agent in any such case; and 
in Johnson vs. Green, 13 Lane. Law Rev., 406, Mitchell, 
P. J., held that a justice of the peace who has acted as 
agent of the plaintiff for the collection of money for 
which suit is brought in his Court has no jurisdiction to 
enter judgment in the case, unless by consent of the 
parties; and that, in deference to this wholesome policy, 
no waiver or consent can be presumed from the neglect 
or failure of the party adversely affected to plead to the 
jurisdiction before the justice. In Boyer vs. Botts, 14 
S.&R., 157, Mr. Justice Gibson said that "Justices of 
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the peace, no doubt, frequently act as agents for those 
who employ them; but they ought to know that they do 
so at the peril of being convicted of a highly aggravated 
misdemeanor, which is indictable at the common law." 

If, then, the justice of the peace had merely sent a 
notice to Mrs. Charles that the claim had been left with 
him, and that she should appear and pay, he could, never- 
theless, have entertained the suit; but a glance at the let- 
ters sent show that he was not then acting in his official 
capacity. He assumed, as attorney, to collect the claim, 
and, of course, could not afterwards be judge in the same 
cause. 

For this reason, the first and second exceptions are 
sustained, and the proceedings of the justice are set 
aside. 

Exceptions sustained. 
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Commonwealth v. Amaziah H. Hostetter 

A special allowance from the Court of Common Picas must be 
had for a writ of certiorari to an alderman in a summary conviction 
for violation of the fish law of April 26, 1905, P.L. 310. 

Summary Conviction — Certiorari — Special Allo- 
catur — Fish Law — Act of April 26, 1905. 

No. 39, December Term, 1906. C.P. of Lancaster Co. 

Rule to quash certiorari. 

John E. Malone, Esq., for Rule. 

B. F. Davis, Esq., Contra. 

Opinion by Landis, P. J., December 22^ 1906. 

OPINION. 

A summary proceeding for a violation of the fish 
law of April 26, 1905, was, on the 23d of November, 1906, 
commenced before an alderman of. the cjty of Lancaster, 
and, after a hearing duly had, the defendant was con- 
victed of the ofTense charged and adjudged to forfeit and 
pay a penalty or fine of $25 and costs of suit, and, in de- 
fault, to be committed to the Lancaster county jail for 
the term of twenty-five days, one day for each dollar of 
fine. On December 4, 1906, w^ithout allowance of the 
Court, a writ of certiorari was issued, to remove the pro- 
ceedings of the magistrate, and on the 6th day of Decem- 
ber, 1906, this motion to quash was granted. 

In accordance with the case of Commonwealth v. 
Antone, 22 Sup., 412, we have, in the case of Common- 
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Carvell v. Felker & Ruth 

Where one of two defendants duly appeals from the judgment 
of a magistrate, the other defendant will not be allowed to enter bail 
fpr an appeal nunc pro tunc after twenty days on the ground that 
he was not properly advised. 

The judgment, being appealed, however, no execution can be 
issued on it until the issue raised on the appeal is decided, and if the 
appeal is decided in favor of the appellant on a plea not peculiar to 
himself, it will sweep away the judgment against the petitioner. 

Magistrates — ^Judgment Against Two Defendants — 
Appeal by One. 

No. 59, May Term, 1907, C.P. of Lancaster County. 

Rule to enter bail nunc pro tunc. 

Coyle & Keller, for rule. 

B. F. Davis, contra. 

Opinion by Hassler, J., September 21, 1907. 

OPINION. 
On April 20, 1907, judgment was entered in favor of 
the plaintiflf against the defendants for the sum of $108.75. 
On May 4, 1907, H. C. Felker, one of the defendants, ap- 
pealed from the judgment, which appeal was duly entered 
in this Court. On July 6, 1907, Jesse Ruth, the other de- 
fendant, presented his petition to this Court, asking that 
he be allowed to enter bail for an appeal nunc pro tunc, 
and that the appeal entered by his co-defendant be decreed 
to stand for all. The only reason assigned why the 
prayer of the petition should be granted is that he was 
not advised of the necessity of formally joining in the 
appeal. 
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In Edsall vs. Ford, 5 C.C. 72, Judge Morrow de- 
creed an appeal of two joint defendants to be for the 
benefit of a third, who had not appealed, and also per- 
mitted him to give bail nunc pro tunc. Notwithstanding 
that decision we are not convinced that we have authority 
to allow the petitioner to appeal nunc pro tunc, and that 
is practically what the relief he asks for amounts to. Courts 
can allow appeals after the expiration of twenty days, 
where there was no legal service of the summons: Har- 
mer v. Levy, i W.N.C., 168; or where the justice had 
no jurisdiction: Railway v. Boyle, i D.R., 230; or in 
cases where illness prevents the taking out of an appeal: 
Killion V. Kramer 4 W.N.C. 381; or where the justice 
is at fault or has misled the party desiring to appeal; 
Shrope v. Cauley 2 D.R. 48. Stokes v. Proctor, 10 York 
137. We can see the justice of allowing appeals nunc 
pro tunc in all of these cases, but are unable to see any- 
thing to justify its allowance where the party gives no 
other reason than that he was not properly advised. If 
appeals can be allowed after the expiration of twenty days 
for such a reason, the act requiring it to be taken within 
that time would amount to little or nothing. 

We do not, however, see what advantage the peti- 
tioner can gain by our granting the prayer of his petition. 
The judgment is appealed from, and is pending in this 
Court, so that no execution can be issued on it until the 
issue raised on the appeal is decided; and if an execution 
were issued we would stay it on application. If the judg- 
ment on the appeal is favorable to the defendant who 
did appeal, on a plea which is not peculiar to himself, but 
will apply with equal force to the petitioner, it will sweep 
away the judgment against the petitioner who did not 
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appeal. Ramsey's Appeal, 4 Watts 71. Hayes v. Gudy- 
kunst, II Pa. 221. Swanzey v. Parker, 50 Pa., 441. 
Taylor v. Henderson, 17 S.&R., 453. Coughenour v. 
Suhre, 71 Pa., 462. 

The rule to show cause why the appeal should not be 
decreed for all and the petitioner be allowed to enter into 
a recognizance nunc pro tunc is discharged. 
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Township of Warrington v. Robert Y. Bell, 
Owner or Reputed Owner 

A township has no power to levy and collect a personal or poll 
tax upon a non-resident of the township, though he may own taxable 
real estate located therein. There is no statutory provision, either 
in the Act of June 4, 1901, P.L. 365, or the Act of April 12, 1905, 
P.L. 141, or elsewhere, for entering up a lien for personal tax. 

* Township Rates and Levies — Tax Lien — 
Personal Tax. 

In the Court of Common Pleas of York County, Pa. 

Tax and Municipal Lien Docket, No. 3, Tax Lien No. 
213, Page 213. 

Ross & Brenneman for rule. 

K. W. Altland, contra. 

Opinion by Warner, A.L.J. , February 17, 1308 

OPINION. 

This is a rule to show cause why Tax Lien No. 2x3, 
Municipal and Tax Lien Docket, No. 3, page 213, entered 
in favor of the Township of Warrington, against Robert 
Y. Bell, for a personal tax of $1.00, should not be stricken 
off the record. 

This tax was levied by the supervisors of said town- 
ship, upon the defendant, who is a non-resident owner 
of lands in the township, under the provisions of Sec. 2, 
of the Act of April, 1905, P.L. 142. 

Uix>n refusal to pay the same, on demand, this lien 
was entered up against him. 

We are asked to strike off for three reasons: 
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(i) Because a non-resident of a township is not 
liable to a personal tax. 

(2) Because Sec. 2, of the Act of Assembly of April 
12, 1905, P.L. 142, is unconstitutional. 

(3) Because the law provides no remedy for the 
collection of a poll tax by the filing of a lien like this. 

The first objection is sustained by the following 
authorities: Mill Creek Township v. Willis, 16 Dist. 
Rep., 312. Township of Independence v. Dodds, 21 
York, L. R. 141. 

It is therein ruled, for sufficient reasons and on good 
authority, that a township has no power to levy and col- 
lect a personal or pK>ll tax, upon a non-resident of the 
township, though he may own taxable real estate located 
therein. 

The second reason cannot be sustained. The Foster 
Township case, 32 Pa., C,C, Rep., 113, relied upon by 
defendant's counsel to show the unconstitutionaHty of Sec. 
2 of Act of April 12, 1905, was afterwards reversed upon 
appeal to the Superior Court of Penna., vide 32 Pa., 
Super. Court Rep., 51. 

The third objection to this lien seems to be well 
taken. There is no statutory provision either in Act of 
1901, P.L. 365, or the Act of April 12, 1905, P.L. 141, 
or elsewhere, that we have been able to find for entering 
up a lien, for this personal tax, and enforcing payment in 
the manner attempted here. 

For the above reasons the rule is made absolute and 
the lien in question is stricken off. 

Reported by J. Edgar Small, York, Pa. 
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Conrad Sander v. Howard Simpson and Edward 
Simpson, Trading as Simpson Bros. 

Where the record discloses an action to recover consequential 
damages, it being an action of trespass on the case, the justice is 
without jurisdiction, and the proceedings before the justice will be set 
aside. 

Trespass — Consequential Damages — ^Jurisdiction. 

No. 37, December Term, 1907. C.P. of Montgomery Co. 

Certiorari. 

Henry M. Brownback, Attorney for Defendants. 

Opinion by Swartz, P.J. 

The plaintiff brought suit to recover damages for 
injury done by defendants, by driving their wagon against 
plaintiff's wagon, while standing in the street. Compensa- 
tion was claimed for the damage they did to his wagon 
by alleged careless driving, in the sum of $3.45. Defend- 
ants, through their attorney, Henry M. Brownback, Esq., 
filed the following exceptions: 

First. The justice of the peace is without jurisdic- 
tion in the above suit, the same having been brought to 
recover "damages for injury done by them (defendants) 
in driving their wagon into his (plaintiff's) wagon, while it 
stood on Airy street, opposite Chain street school house, 
on September 20, 1907, in Norristown, Montgomery 
county. Pa." * 

Second. The suit having been brought for the recov- 
ery of damages for negligence upon the part of the defend- 
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ants, the justice of the peace had no jurisdiction to enter- 
tain the same. 

Third. The suit having been brought in an action 
of trespass upon the case, the justice is wthout jurisdic- 
tion. 

Fourth. The record of the justice, showing that the 
suit was brought before him to recover damages for negli- 
gence upon the part of the defendants, the carse being one 
of trespass on the case, the justice is without jurisdiction. 

OPINION. 

The record discloses that this was an action to re- 
cover consequential damages. The plaintiff claimed that 
the defendants' driver carelessly drove into his, the plain- 
tiff's wagon, and damaged the same; that it cost him 
three and 45-100 dollars for repairs; that the defendants 
refused to pay this sum. The suit was brought to re- 
cover for the repairs. 

This was an action of trespass on the case. The jus- 
tice had no jurisdiction. This is a principle of law well 
established, and the citation of authorities is unnecessar)% 

And now, February 6, 1908, the second exception is 
sustained and the proceedings of the justice are set aside 
and his judgment is reversed. 
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Elizabeth Rinn, Executor, &c., v. C. C. Pfoutz 

An execution cannot be issued on the judprmcnt of an alderman 
after five years, unless revived by scire facias, and the filing of a 
transcript of such judgment in the Court of Common Pleas, and issu- 
ing a sci. fa. at the time of issuing a fi. fa., will not give validity to 
the execution. In such case the writ of fieri facias will be quashed, 
but the scire facias will be allowed to stand. 

Alderman — ^Judgment Over Five Years Old — 
Transcript — Execution. 

No. 30, January Term, 1908. C. P. of Clinton County. 

Rule to strike off judgment and quash writs of sci. fa. 
and fi. fa. 

B. F. Geary, Esq., for Rule. 

C. S. McCormick, Esq., Contra. 
Opinion by Hall, P. J., March 11, 1908. 

OPINION. 

On December 24, 1892, judgment was entered in 
favor of the plaintiff and against the defendant in the sum 
of one hundred and three and 28-100 dollars before John P. 
Anthony, an alderman in the city of Lock Haven. No exe- 
cution nor writ of scire facias was ever issued thereon. The 
judgment slept until November 11, 1907, when the tran- 
script thereof was entered in the Court of Common Pleas 
of this county. On the same day a writ of fieri facias was 
issued to No. 9, January Term, 1908, by virtue of which 
the Sheriff levied on six tracts of land belonging to the 
defendant. A writ of scire facias was issued at the same 
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time to No. , January Term, 1908. The defendant 

thereupon presented his petition to this court, reciting the 
above facts and asking for a rule to show cause why the 
judgment should not be stricken off and the said writs 
of fieri facias and scire facias set aside. 

The case is clearly ruled by Smith v. Wehrly, 157 
Pa.; 407, where the court held that the Act of May 5, 1854, 
P.L. 581, which provides that no execution shall issue on 
a judgment of a justice of the peace after five years, unless 
revived by scire facias is not repealed by the Act of June 
24, 1885, P.L. 160, relating to filing of transcripts of such 
judgments in the Common Pleas and to the issuing of 
executions thereon. In that case, Mr. Justice Dean, in 
his opinion, said: "Tajcing the two Acts together, it is 
meant that the judgment on the justice's docket, alive, 
ready for execution five years from the date it was ren- 
dered, can, during that time, by transcript, be entered in 
the Common Pleas, and, if there be a return of 'no goods' 
to an execution upon it in that time, either before or after 
filing of transcript, it has all the force of a judgment of 
the Common Pleas originally obtained in that court. But, 
if the judgment be impossible of execution under the Act 
of 1854, because five years have elapsed, then scire facias 
must be issued on it as provided in that Act, and after the 
judgment on the scire facias is had, there must be a return 
of 'no goods' within the next five years by the constable 
(except now under the Act of May 9, 1889, P.L. 176, 
where the judgment is $100 or upwards) before execu- 
tion can be levied on either real or personal estate from 
the Common Pleas. ***** He must, first, in 
all cases, whether under or over $100, before he can get 
his judgment ripe for execution in the Common Pleas, 
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if he have allowed the five years to elapse, issue scire 
facias before the justice; or, as held by the court in Green 
V. Leymer, 3 Watts, 381, he may file the transcript of his 
judgment in the Common Pleas, issue scire facias thereon, 
there, and have judgment, on which execution can issue 
against either real or personal proi>erty. But in either case 
the defendant would be warned, and have his day in court 
to show payment. We are clearly of opinion it was not 
intended by the act of 1885 that the creditor, by the mere 
filing of a transcript of a judgment fourteen years old, 
without notice to the debtor, should thereby have the 
right to seize the debtor's property in any county in the 
commonwealth. While the judgment of the justice is 
conclusive against the debtor, and establishes that, when 
it was rendered, he owed to the plaintiffs the amount of 
it; and while the law declares him subject to execution, 
both before the justice and in the Common Pleas for five 
years, that is the extent of the liability, until judgment 
on scire facias determines he has not paid it. It is not 
a reasonable interpretation of the Act of 1885 to hold that 
the legislature intended the creditor, by the mere filing of 
a transcript, should make a live judgment out of one al- 
ready dead to execution for nine years, under the Act of 
1854." In the same case it is held that the Act of May 
19, 1887, P.L., 132, allowing execution to issue as against 
the i>ersonal property of the debtor, after it has lost its 
lien upon real estate, provided the scire facias is issued at 
the same time, applies only to judgments originally ob- 
tained in a court of record, or which by regular proceed- 
ings, according to the course of the law before inferior 
courts, have by transcript been given the force of judg- 
ments obtained in the Common Pleas. It was not in- 
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tended to declare a transcript of a judgment from an al- 
derman's docket, filed more than five years after the 
judgment was rendered, without a scire facias, a judgment 
of a court of record. 

In the present case, so far as execution is concerned, 
the judgment is dead until a judgment shall have first 
been obtained upon a scire facias. The entry of the tran- 
script, however, was proper and so was the issuing of the 
scire facias thereon. The rule, so far as it relates to the 
taking of judgment and writ of scire facias is, therefore, 
discharged, but so far as it relates to quashing the writ 
of fieri facias issued in this case the rule is made absolute. 

Reported by W. C. Kress, Lock Haven, Pa. 
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J. E. Reinsel v. J. S. Albright 

Suit was brought before a Justice of the Peace, where, after three 
witnesses were sworn, the defendant made affidavit that the title to 
land would come in question, and filed a Recognizance, as required 
by the Act of July 2, 1901, P.L. 608. 

The suit having been certified into the Court of Common Pleas, 
the plaintiff filed a Bill of Costs for his witnesses before the justice, 
to which the defendant excepted. 

Held, That there is nothing in the said Act of Assembly to indi- 
cate that the costs before the justice, when certified into Court, are 
to abide the final outcome of the issue. 

The very wording of the Act negatives such a construction when 
it says "and the suit shall then be proceeded in, in the said Court, 
as if originally brought therein, and in such case, the costs, includ- 
ing the costs of transmission, shall be paid in equal shares by the 
plaintiff and the defendant." The jurisdiction over the costs remains 
with the justice, and with this the Court has nothing to do. 

This fact would also negative the theory that the costs had not 
accrued. How was the plaintiff to read the mind of the defendant, 
and know what he intended to do in the matter. Party must come 
prepared at all points. He cannot know what matters will be con- 
ceded by his adversary, nor what all his witnesses will testify. 

The term "costs" is a comprehensive one, including in its ordi- 
nary acceptation officers' fees, as well as the parties* own charge for 
witnesses, where witnesses can legally be called and examined. 

Affidavit That Title to Land Will Come in 
Question — Costs — Witness Fees as Part of Costs 
— Division of Costs Between Plaintiff and De- 
fendant. 



No. 8, February Term, 1908. C. P. of Clarion County. 

Exceptions to plaintiff's bill for witnesses before justice. 

Corbett &' Pugh, for Exceptant. 

W. J. Geary, contra. 

Opinion by Wilson, P. J., March 24, 1903. 
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OPINION. 

This case was originally brought before a justice of 
the peace, where, after three witnesses were sworn, the 
defendant made affidavit that the title to land would come 
in question and filed a recognizance, as required by the 
Act of July 2d, 1 90 1, P.L., 608. This Act provides that 
the justice, after the oath is filed and recognizance given, 
instead of dismissing the suit, shall certify and transmit a 
copy of the record and all proceedings to the Prothono- 
tary of the Court of Common Pleas, who shall enter the 
same on his docket; and the suit shall then be proceeded 
in in said court as if originally brought therein. And in 
such case the costs, including the costs of transmission, 
shall be paid in equal shares by the plaintiff and defend- 
ant. The suit having been certified into the Court of 
Common Pleas, the plaintiff filed a bill of costs for his 
witnesses before the justice, to wihich the defendant ex- 
cepts, on the ground that the Act of Assembly does not 
provide for the payment of witnesses' costs before a justice 
v.'hen the title to land comes in question, but only for the 
officers' costs, and, consequently, plaintiff's bill for wit- 
nesses is not legal. 

On the argument of the case, counsel for defendant 
contended that the hearing before the justice not being 
final, the costs were not accrued, and further that defend- 
ant, having finally won the case under the law, he was 
not liable for the costs of the plaintiff's witnesses before 
the justice, as all of the costs should abide the final result 
of the suit. 

Costs are certain allowances authorized by statute to 
reimburse the successful party for expense in prosecuting 
or defending an action or special proceeding. They are 
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in the nature of incidental damages allowed to indemnify 
a party against the expense of successfully asserting his 
rights in court. The theory upon which they are allowed 
to a plaintiff is that the default of the defendant made it 
necessary to sue him, and to a defendant, that the plain- 
tiff sued him without cause. Thus the party to blame 
pays the costs of the party without fault. 

"Costs" was meant to indemnify the party for his ex- 
penses, which consist quite as much of the fees of wit- 
nesses" and officers as of lawyers. Webster defines the 
word "costs" to be the sum fixed by law or allowed by the 
Court for the charges of a suit, awarded against the party 
in favor of the party prevailing. Belding vs. Conklin 
(N. Y.) 4 How. Prac. 196, 197. 

"Costs" are expenses which are incurred either in the 
prosecution or defense of an action, or any process at law 
or equity, consisting of the fees of attorneys, solicitors, or 
other officers of the Court, and such disbursements as are 
allowed by law. 

When a party in a litigated proceeding is duly ad- 
judged to pay costs, his liability is not restricted to the 
disbursements and expenses which the opposite party may 
be entitled to receive, but extends to the fees of the 
officers of the Court for services rendered therein. When 
these united sums are taxable in the case they constitute 
"the costs" for which he is liable. In one gross sum he 
pays both. Janes' Appeal, 87 Pa., 428. 

The term costs is a comprehensive one, including in 
its ordinary acceptation, officers' fees as well as the party's 
own charge for witnesses, where witnesses can legally be 
called and examined. P.R.R. v. Keiffer, 22 Pa., 356. 
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• 
The authorities cited by counsel for defendant do not 
in any way rule or apply to the case now in hand. The 
case of Perliune v. Raugh, lo Kulp, 86, simply rules that 
the payment of one-half the costs is not a condition 
precedent to the dismissal of the suit by the justice. The 
case of Stevens v. Sarver, i Luz. Legal Record Reports, 
247, decides that it was error in the justice to enter 
judgment after the affidavit that the title to land would 
come in question was filed and that such a judgment 
would be reversed on certiorari. 

In this case, in our opinion, the costs had accrued and 
were due and payable when the justice certified the case to 
the Prothonotary as that ousted his jurisdiction and was 
a final judgment so far as he or the witnesses who 
appeared or were sworn before him were concerned. 
There is nothing in the Act of Assembly to indicate that 
the costs before the justice in a suit of this kind, when 
certified into Court, are to abide the final outcome of the 
issue. The very wording of the Act negatives such a con- 
struction when it says: "And the suit shall then be pro- 
ceeded in in the said Court as if originally brought therein. 
And in such case the costs, including the costs of trans- 
mission, shall be paid in equal shares by the plaintiff and 
the defendant." 

The jurisdiction over the costs remains with the 
justice and with this the Court has nothing to do. This 
. fact would also negative the theory that the costs had not 
accrued. How was the plaintiff to read the mind of the 
defendant and know what he intended to do in the matter. 
A party must come prepared at all points. He cannot 
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know what matters will be conceded by his adversary, nor 
what all his witnesses will testify. 

And now, March 24, 1908-, the exceptions to the 
plaintiff's bill of costs for witnesses before the justice, are 
dismissed at the costs of the exceptant. 

Reported by A. A. Geary, Clarion, Pa. 
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James D. Lesh v. W. A. Meminger 

Judgment was had at the suit of A against B, in an action of 
assumpsit upon a promissory note, containing confession of judg- 
ment, ^'waiving the right of inquisition and appeal." At the trial the 
defendant plead the statute of limitations, which was denied, and 
upon entry of judgment, an appeal was demanded, costs of appeal 
tendered, with affidavit required by the statute, that appeal was not 
for delay, etc. 

The justice refused to grant the appeal, when, upon application 
of the relator, an alternative writ of mandamus was asked for upon 
said justice, commanding him to allow the appeal or show cause 
why a peremptory mandamus should not issue. Plaintiff, subse- 
quently, to save further costs, voluntarily appeared at the office of 
the justice, and, at her request, entry was made on the record of said 
suit, to- wit: "I, A, the plaintiff in the above stated case, hereby 
request that the above stated case be discontinued," and signed the 
same, and there is further entered upon said record **The case is dis- 
continued." 

Held, That the effect of the discontinuance here entered, after 
judgment, as the voluntary act of the plaintiff, would be to pre- 
clude further action and act as a bar to any subsequent suit upon 
the obligation sued upon; it is in effect a satisfaction. 

Where the plaintiff, in order to save costs, after having put the 
defendant to the trouble and expense of being summoned, entering 
an appearance, defending upon the trial, and then, to secure his right 
of appeal, required to resort to a writ of mandamus, in which his 
petition fails by plaintiff entering a discontinuance, it would be only 
equitable to bind the plaintiff firmly to the position self-imposed, and 
if such self-imposed condition deprives him of a right, the author and 
not the other party should be required to suffer the consequences of 
the act. 

The respondent was permitted to go without day, but was ordered 
to pay the costs. 

Assumpsit — Promissory Note, Containing Confes- 
sion OF Judgment, "Waiving the Right of 
Inquisition and Appeal." — Mandamus — Record 
OF J.P. — Costs. 

No. I, November Term, 1907. C.P. of Perry County. 

Mandamus to defendant, to compel him to allow plaintiff 
an appeal from a judgment on his docket. 
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Demurrer to return, which set i forth a waiver of appeal 
and a discontinuance of the suit, after judgment had 
been entered for the plaintiff therein. 

Walter W. Rice, Esq., for Demurrer. 

C. A. Barrett, Esq., Contra. 

Opinion by Shull, PJ., January 23, 1908. 

OPINION. 

Judgment was had at the suit of Nellie M. Butz, 
executrix, against James D. Lesh, in an action of assump- 
sit upon a promissory note, bearing date July 12th, 1890, 
at sixty days, containing confession of judgment, "waiving 
the right of inquisition and appeal." At the trial the 
defendant made plea of the statute of limitations, which 
plea was denied, and upon entry of judgment, an appeal 
in due time was demanded, costs and bail tendered, with 
affidavit required by the statute that appeal was not for 
delay, etc. The justice refused to grant the appeal, when, 
upon application of the relator, an alternative writ of 
mandamus was asked for, upon said justice commanding 
him to allow the appeal, or show cause why a peremptory 
mandamus should not issue. 

The answer by defendant admits the facts generally, 
but avers that the appeal was refused because of the waiver 
in the note, and that since the service of the writ, the 
plaintiff in the said suit before him for the purpose of 
saving further costs voluntarily appeared at his office, 
and, at her request, the following entry was made on the 
record of said suit, to-wit: "I, Nellie M. Butz, the plain- 
tiff in the above-stated case, hereby request that the 
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above-Stated case be discontinued" and signed "Nellie M. 
Butz." And there is further entered upon said record, 
"The case is discontinued," and prays that respondent go 
without day. 

Petitioner demurs to the answer as insufficient in law; 
that the discontinuance has not had the legal effect to 
strike out, remove, expunge, obliterate, cancel or destroy 
the said judgment, and that such discontinuance is null 
and void. 

The note sued upon was not under seal, and the de- 
fendant, having pleaded the statute of limitations before 
the justice, if no credit or new promise to toll the run- 
ning of the statute, the right of action was barred. The 
justice decided that, under the evidence, the statute was 
tolled and rendered judgment for the plaintiff, and denied 
the appeal because of the waiver. In this there was error, 
because the defendant interposed a legal defense which 
was not in existence at the time the note was made and 
the waiver agreed upon by the parties. It would be gross 
injustice to hold that no appeal could be had, where judg- 
ment was entered upon an obligation waiving right of ap- 
peal. 

The defendant may have a proper set-off, have paid 
the entire indebtedness, which was ignored by the justice, 
or alleged, as in this case, the plaintiff's right of action 
may be lost by reason of delay in bringing suit. But we 
turn to the question of discontinuance upon the record 
of the justice, to determine the relator's right to the per- 
emptory writ. In Pollock v. Hall, 3 Yeates, 42, it was 
held that the discontinuances are acts of the court and 
subject to their discretion, and in Broom v. Fox, 2, 
Yeates, 531, it is said: "Regularly there can be no discon- 
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tinuance without leave of court." But in Mechanic's Bank 
V. Fisher, i Rawle, 341, while holding that a discontinu- 
ance should not be permitted because it would tend to vex 
and oppress the defendant, says: "The right of a party 
to discontinue his suit under proper restrictions is not de- 
nied; indeed, generally speaking, it is the right of the 

party, but is not always a matter of course It 

is clear that the rule to discontinue will not be granted if 
it is intended to oppress the defendant by another suit. 
.... I take the result of this doctrine to be that the 
courts will protect their suitors from vexation, oppression, 
or an undue advantage and will not suffer either party to 
do any act which may have this tendency." The answer 
of the respondent is that "for the purpose of saving fur- 
ther costs," the plaintiff voluntarily appeared and requests 
the discontinuance. 

Why should she be compelled to proceed when she 
realizes that the costs up to the present must be paid by 
her and that such further process must be at her expense? 
No undue advantage can accrue to her by the cessation 
of her action, and additional costs will necessarily oppress 
and burden her; consequently, not to suffer her this right 
to discontinue, renders the matter vexatious to her. If 
at any future time, she would undertake to recover on 
the same note, a copy of which is entered in full upon the 
justice's record and transcript, filed in this case, a plea of 
former recovery and that the matter is res judicata, would 
bar a right of recovery. (Kennedy v. McNickle, 2 Brew- 
ster, 536.) In Smith v. Black, 9 S.&R., 142, Duncan, J., 
says: "A judgment once rendered extinguishes the origi- 
nal cause of action brought against the same person. . . 
The judgment puts an end to all litigation on the subject 
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matter of the action," nemo debet bis vexari. The effect, 
therefore, of the discontinuance here entered, after judg- 
ment as the voluntary act of the plaintiff, would be to pre- 
clude further action, and act as a bar to any subsequent 
suit upon the obligation sued upon; it is, in effect, a satis- 
faction. 

Where the plaintiff, in order to save costs, after hav- 
ing put the defendant to the trouble and expense of being 
summoned, entering an appearance, defending upon the 
trial, and then to secure his right of appeal, required to 
resort to a writ of mandamus, in which his petition fails 
by plaintiff entering a discontinuance, it woud be only 
equitable to bind the plaintiff firmly to the position self- 
imposed, and, if such self-imposed condition deprives him 
of a right, the author and not the other party should be 
required to suffer the consequences of the act. 

The plaintiff urges that it would be oppressive and 
unjust to compel her to further litigate, when to cease 
would save costs, and, in this we heartily accord; and, 
on the other hand, when the plaintiff does such act, which 
aids the justice in depriving the defendant of a right to 
his process and be placed in a position which he seeks in 
order to defend a right, she merely precludes herself. 

And now, 23d January, 1908, after hearing argu- 
ment of counsel, and upon due consideration, the plaintiff 
having entered a discontinuance to the proceedings, after 
judgment had thereon before the justice, the respondent 
is permitted to go without day. But, as the said discon- 
uance was entered subsequent to the issuance of the writ, 
it is ordered adjudged and decreed that the respondent 
pay the costs of this proceeding. 

Reported by Walter W. Rice, New Bloomfield, Penna. 
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Joseph Smoder v. C. G. Siglin, et al. 

A summons issued by an alderman or justice of the peace is 
sufficient if it gives notice to the defendant when and where to ap- 
pear, and in boroughs and small cities it is not necessary to state in 
what ward the office is located, especially if there is no allegation that 
defendant does not know where the office is located, and it appears 
that he actually has such knowledge. 

Where a summons issued against the surviving partner of a firm 
is served UDon him, the judgment will bind the partnership property 
and the surviving partner individually. 

Justice of the Peace — Summons Should Give Notice 
When and Where to Appear — Summons in Bor- 
oughs AND Small Cities — Partnership — Surviv- 
ing Partner — Service — ^Judgment. 

No. Ill, October Term, 1907, C. P. of Clinton County. 

Certiorari. 

C. S. McCormick, Esq., for plaintiff. 

T. C. Hippie, Esq., for defendant. 

Opinion by Hall, P. J., March 11, 1908. 

OPINION. 

The first exception goes to the fact that the summons 
issued in this case fails to designate the ward in the city 
of Lock Haven in which the office of the alderman by 
whom it was issued is located. Counsel for exceptants 
has called our attention to a number of decisions by the 
Courts of Common Pleas throughout the state which hold 
this to be necessary. They are all based upon the case 
of Murdy v. McCutchin, 95 Pa. 435, but we find nothing 
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in the language of the decision in that case that justifies 
such a conclusion. In that case the summons commanded 
the defendants to appear before James Grubb, Esq., a 
justice of the peace in and for the county of Allegheny, 
but wholly failed to say where. 

The Court said: "All compulsory appearance before 
a justice of the peace must be by writ containing informa- 
tion, sufficiently clear and explicit, to give notice when 
and where the defendant is commanded to appear. In 
this case the summons states the day, and hour, and name 
of the justice, but wholly omits to state where his office is, 
or, that he has any. It shows the writ was issued by a 
justice of the peace, of the county of Allegheny, but in 
what township, borough, or ward he resides, or his office 
can be found, it gives no information." 

At that time Allegheny County had a half million 
inhabitants and contained several large cities, and it could 
not be expected that any one who was unacquainted with 
him would know where the office of this particular justice 
was. But, even if the defendants had known, the sum- 
mons was defective in not requiring them to appear at his 
office. It gave no information whatever where the hear- 
ing was to take place. We are of the opinion that the 
decisions of the lower courts, holding that the summons 
must designate the ward in a borough where the office of 
the justice is located, arise from a misapprehension of the 
meaning of the Supreme Court, when it said in this case 
that the summons did not show "what township, borough 
or ward" the justice resided in. 

We are of the opinion that the Supreme Court meant 
that the summons, in that particular case, should show 
what township or borough the justice's office was in, if in 
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the county at large, or what ward it was in if in the cities 
of Pittsburg or Allegheny. The rule laid down, in that 
case, is that the writ should contain "information suffi- 
ciently clear and explicit to give notice when and where 
the defendant is commanded to appear," and we must 
interpret that rule with some regard to common sense. Is 
the notice sufficiently clear and explicit in this case, is the 
question we are called upon to decide, and in deciding it 
we must be guided by the circumstances of this case alone. 

Counsel for exceptants has requested us to take ju- 
dicial cognizance of the fact, that Lock Haven is a city, 
divided into four wards, which we have done; and, we will 
also take cognizance of the fact, that 'it is a city in name 
only, having been made so by a special Act of Assembly, 
and, that at the last census its population was 7210, much 
less than many single wards in Philadelphia or Pittsburg, 
some of which have 50,000 population. When we issue a 
summons from this Court we do not consider it necessary 
to state what ward the court house is situated in, nor to 
give its street and number, and so far as any particular 
purpose is concerned it is just as easy to find the office of 
Alderman Parsons as it is to find the court house. The 
summons in this case requires the defendant to appear 
before Alderman E. K. Parsons, at his office, in. the city 
of Lock Haven, Pa., at a certain day and hour, and it is 
not even pretended that the defendant or his counsel did 
not know where that office was. 

On the contrary, plaintiff, in his answer, alleges that 
one of the counsel for the defendant appeared at the alder- 
man's office several times, and procured the summons in 
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the case and took it away and made a copy of it, and after- 
wards returned it to the alderman's office before hearing. 
This answer is not traversed, and no evidence has been 
offered in the case by the exceptants. If the allegations 
were made upon the part of the exceptant, that he did not 
know where the alderman's office was, and was unable to 
find it owing to the vagueness of the summons, and 
thereby suffered injury, we would cheerfully reverse this 
judgment, but no such allegation is made, nor could it be 
made, for any policeman, or, indeed any private citizen, 
could have given him the required information had he 
made inquiry. 

This judgment is on a claim for the wages of manual 
labor, for a very small amount. It would be a great 
hardship on the plaintiff to impose the costs on him, and 
to require him to sue again in order to secure payment 
of his wages. There is no allegation that the defendant 
has any defence upon the merits, and, while bare techni- 
calities are at times perfectly legitimate for the purpose of 
preventing injustice, we are not disposed to permit them 
for a purpose quite the reverse. ^ 

The second exception is to the effect that the return 
of service, shows that it was made on one defendant, C. G. 
Siglin, and that judgment was entered against the defend- 
ant co-partnership and C. G. Siglin, surviving partner. 
We are at a loss to understand what this exception means. 
The suit was brought against C. G. Siglin, surviving 
partner of the firm of Peck & Siglin, and service was 
made upon C. G. Siglin, personally. It could have been 
made upon no one else, and the judgment upon it is un- 
doubtedly good as against him individually, and as against 
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the co-partnership property. It does not purport to be 
against any one else. 

The third exception refers to an alleged addition to 
the constable's return which is alleged to have been made 
after the same was returned, and without authorization. 
This is denied by the plaintiff in his answer, and there is 
no testimony to support it. 

For the reasons given above the defendants' 
exceptions are overruled and judgment affirmed. 

Reported by W. C. Kress, Lock Haven, Pa. 
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Frank Lipewitz, Sr., v. C. G. Siglin, et al. 

Where the original return of service of a summons is defective 
and insuflFicient, it is the duty of the alderman, on motion, to permit 
the filing of an amended return, so as to make the record agree with 
the facts. 

In a suit before an alderman against a firm where the record 
shows that only one defendant was served, and that judgment was 
entered against the defendants generally, it is doubtful if it could be 
considered a judgment against the partner not served, but the Court 
of Common Pleas, on certiorari, will modify the judgment so as to 
affirm it against the partner served individually and the partnership, 
and reverse it as to the member not served. 

Where a return of a summons sets forth service of "a certified 
copy," it means "a true and attested copy.** Attest and certify are 
synonymous, and a copy must necessarily be a true copy, or it is not 
a copy at all. 

Alderman — Powers and Duties — Summons — Ser- 
vice — Amendment — Partnership — Service of 
Summons — ^Judgment — Duty of Common Pleas 
on Certiorari — Certified Copy — True and At- 
tested Copy. 

No. ii6, October Term, 1907. C.P. of Clinton County. 

Certiorari. 

C. S. McCormick, Esq., for Plaintiff. 

T. C. Hippie, Esq., for Defendant. 

Opinion by Hall, P.J., March 11, 1908. 

OPINION. 

The defendants' first exception in this case is over- 
ruled for the reasons given in our opinion filed in the case 
of Smoder v. Siglin, to No. iii, October Term, 1907, 
over-ruling the defendants' first exception in that case. 
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The defendants' second exception sets up, first, that 
the original return of the service endorsed upon the sum- 
mons by the constable is insufficient and defective. This 
may be conceded. Upon the return day of the writ, how- 
ever, at the hearing in open court, on motion of the at- 
torney for the plaintiff, the alderman granted leave to file 
an amended return, which was filed before judgment was 
rendered. This was a perfectly proper proceeding upon 
the part of the alderman, and he was entirely within his 
rights in granting the amendment; in fact, it was his duty 
if necessary to make the record agree with the facts of the 
case. Hildreth v. Riley, 2 Kulp, 270; Newcomb v. 
Miner, 5 Kulp, 328. 

TJie action is against the firm of Peck & Siglin, and 
the amended return shows service on C. G. Siglin, one 
of the partners. Of course, under this return there can 
be no valid judgment against the other partner, F. W. 
Peck, indivdually. The judgment is rendered generally 
against the defendants. It is quite probable that the 
alderman had in his mind in rendering this judgment that 
he was rendering the judgment against the firm and 
designated it in that way. As the language of the judg- 
ment is ambiguous, however, we will affirm it against the 
defendants served, to-wit, .the partnership. Peck & Siglin, 
and C. G. Siglin, individually, and reverse it as to F. W. 
Peck, who was not served. Defendants' counsel argue 
that we cannot do this and cites McCurdy v. McCutchen, 
95 Pa. 435; Boaz v. Heister, 6 S.&R. 18; Donnelly v. 
Graham, yj Pa., 274. In none of these cases was the suit 
against a partnership. They were all against parties sued 
wS individuals on a joint undertaking and, therefore, they 
do not apply to this case. Service on one partner is good, 
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not only against him individually, but also against the 
firm; and the Supreme Court has held that in an action 
before a justice of the peace suit may be brought in the 
firm name without even giving the names of the individual 
partners. 

Tlie counsel for the exceptants on argument made 
the further objection to the amended return that it set 
forth the service of a certified copy '^instead of a true and 
attested copy/' as required by the Act. There is no dif- 
ference whatever in the meaning of the two expressions. 
The Century Dictionary, and no doubt all other diction- 
aries, give the meaning of "attest" as "to certify," and 
a "copy" must necessarily be a true copy or it is not a 
copy at all. Tlie use of the word "true" in this conn^tion 
is mere surplusage and a relic of the verbiosity of legal ex- 
pression in a former age. A certified copy is necessarily, 
therefore, a true and attested copy. 

We are far from sure that the judgment, as rendered, 
could be considered a judgment against F. W. Peck, in- 
divdually, but for fear it might be so considered, we will 
modify the judgment so as to aflfirm it as to the co-part- 
nership of Peck & Siglin, and, as to C. G. Siglin, individ- 
ually, and reverse it as to F. W. Peck, individually, other- 
wise the exceptions are dismissed. 

Reported by W. C. Kress, Lock Haven, Pa. 
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Charles Cooper v. John J. Manning 

A return regular and complete on its face cannot be impeached 
on extrinsic proof to the contrary. 

Record of Justice — Return. 
No. 146, September Term, 1907, C.P. of Lackawanna Co. 
Certiorari. 

C. B. Gardner, Esq., for Defendant. 
Opinon by Newcomb, A.L.J., December, 1907. 

OPINION. 

This writ brings up for review the record of an alder- 
man in a cause of which he had undoubted jurisdiction. 
Judgment having be^n given in default of appearance by 
defendant, the question raised is whether the magistrate 
had personal jurisdiction as to him. 

That is only sought to be called in question by proof 
extraneous to the record. It is alleged by way of excep- 
tion that the copy of the writ served on defendant was not 
in fact "attested" by the constable, and proof is made to 
that effect. This flatly contradicts the officer's return in 
that particular. By the return it affirmatively appears that 
the copy was attested, and it is not claimed that the return 
is not good on its face. The single question then is whether 
in such case the proceedings can be set aside on extrinsic 
proof to the contrary. We had supposed that question to 
have been decided so many times in the negative that it 
long since ceased to be debatable. But counsel relies upon 
the case of Bosler v. Hoffman, Common Pleas of Pike 
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County, reported 2 Justices' L.R., 116, in which judgment 
was apparently reversed on certiorari upon proof by depo- 
sitions that the copy served on defendant was neither a 
true nor attested copy of the writ. The ,report is not 
entirely free from ambiguity. The officer's return does not 
appear. Hence it is uncertain whether on its face it was a 
full and complete return. If not so, it may have been 
competent to complete it by extrinsic proof and there- 
upon if defective to reverse. The opinion is in a few 
lines and does not entirely clarify the question as to exact- 
ly what was intended to be decided. If, however, it was 
meant to hold that a return regular and complete on its 
face can be so impeached, we would not feel warranted 
in following it, for it would be contrary to the whole cur- 
rent of recognized authority. The constable's return 
stands upon the same ground with that of the sheriff. For 
both are governed in the service of writs by the same 
statute, viz., the Act of July 9, 1901, P.L. 614. There is 
nothing in the act to suggest that a regular return of 
service in conformity with its provisions is open to contra- 
diction. In that respect the officer's return continues as 
heretofore, subject ,to the familiar rule. But we are not 
without the authority of direct decision on the point by 
the appellate courts. 

See Coal Co. v. Water Co., 25 Sup. Ct., 628, to which 
reference is made for further discussion. 

The judgment is affirmed. 

From Lackawanna Jurist. 
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Commonwealth Ex. Rel. v. Thomas Langan 

Service under Act of July 9, 1901, P.L. 614, must conform to the 
terms of clause "E," Section i. 

Service must fall where there is nothing to show any attempt 
to serve the writ at defendant's residence. 

Where the effect of a statute is to subject the defendant in the 
writ to personal liability without personal service and very possibly 
without adequate means of knowledge of the proceedings, the terms 
of the statute, for obvious reasons and as well established principles, 
must be followed with reasonable strictness. 

Service of Summons — Record of Justice. 
No. 292, January Term, 1907, C.P. of Lackawanna Co. 
Certiorari. 

Houck & Benjamin, Esqs., for Defendant. 
Opinion by Newcomb, A.L.J., December 16, 1907. 

OPINION. 

This writ brings up for review the record of an alder- 
man in a qui tam action for the recovery of a penalty. 
The case went to judgment against defendant in default 
of his appearance. The exceptions to be considered go 
to the legality of the service, as shown by the constable's 
return to the writ. The return is as follows: "After dili- 
gent inquiry at Deft's place of business, his residence 
could not be ascertained. Served the within summons, 
information and complaint on the within-named Thomas 
Langan, at Scranton, Pa., this 30th day of November, 
1906, by leaving at his usual place of business and hand- 
ing to D. B. Evans, an adult person, whom I found in 
charge of said place of business, a true and attested copy 
of said writ." 
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The attempt is made to sustain the exceptions by 
proof aliunde the record that the place where service was 
made was not in fact defendant's place of business, 
and that he was in no way concerned therein. The depo- 
sitions relied upon for that purpose were not regularly 
taken and are, therefore, coram non judice. Hence, no 
opinion is expressed as to whether the service in this par- 
ticular is exceptional to the general rule that a return 
regular on its face, is conclusive between the par- 
ties. Neither do we undertake to decide another ques- 
tion discussed at the argument, viz., whether the return 
is defective in not showing the identity of the place called 
defendant's "usual place of business." 

Believing the ser\qce fatally defective upon grounds 
not referred to in the argument, the case will be disposed 
of on that ground alone. 

The service is governed by the Act of July 9, 1901, 
P.L. 614. There was an evident attempt to comply with 
the act. To be valid, however, the service must conform 
to the terms of clause "e," section i. Unless it is a good 
service under that it must fall. The clause is as follows: 
*'By handing a true and attested copy thereof, at his place 
of business, to his agent, partner, or the person for the 
time being in charge thereof, if upon inquiry thereat his 
residence in the county is not ascertained, or if for any 
cause an attempt to serve at his residence has failed." 

There is nothing to show any attempt here to serve 
the writ at defendant's residence, and the service must 
stand or fall according to the other condition of the clause 
relating to service on the person "for the time being in 
charge" of the place of business. 
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It is apparent that the language of the statute only 
authorizes such service when inquiry there fails to show 
the existence of defendant's- residence in the county. It 
is the inability to ascertain that to which the statute looks 
in providing for the substituted service. That is by no 
means the same thing that appears by this return. While 
it may be ambiguous, yet, giving the return all the mean- 
ing naturally conveyed by the words used, its import is 
not that the officer was unable to ascertain the fact as to 
defendant's residence or non-residence, but that his place 
of residence could not be learned. Non-residence is 
not suggested by the return. As one may know, many 
persons to be residents of the county, without knowing 
their place of residence, so the mere failure to learn that 
fact upon a given inquirydoes not in itself raise a question 
as to non-residence. 

Where the effect of a statute is to subject the defend- 
ant in the writ to personal liability without personal ser- 
vice and very possibly without adequate means of know- 
ledge of the proceeding, the terms of the statute, for 
obvious reasons and as well-established principles, must 
be followed with reasonable strictness. 

As a condition precedent to the substituted service 
here the statute requires an inquiry, by the officer, to 
ascertain whether the defendant is a resident of the county. 
That such inquiry has been made must affirmatively 
appear. It does not so appear where the return only shows 
an inquiry as to "his residence." For that is consistent 
with the inferences that all that was inquired for was the 
particular place of residence without question as to its 
being somewhere in the county. It may often happen 
that "for the time being" a business place may be in 
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charge of a janitor, watchman or even some casual 
attendant not put there by the proprietor, neither of 
whom would know his place' of residence, although any of 
them might well know him to be living in town. It was 
not the intention of the statute to subject the defendant in 
such circumstances to the exigency of process served on 
such servant or casual attendant. Yet, for all that 
appears to the contrary that is what was done here. 

The service, therefore,is not in substantial conformity 
with the statute, but varies from it in a material particular, 
and for that reason the judgment is reversed. 

From Lackawanna Jurist 
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Centre County v. J. C. Weaver 

A, on March 7, 1900, executed a mortgage upon certain premises, 
to B. In the year 1903 the taxes of 1901 and 1902 were entered as 
liens against said premises. Subsequently, the taxes for the years 
I903f 1904* 1905 and 1906 were likewise entered as liens. In 1907, 
said mortgage was foreclosed and the real estate sold and purchased 
by C. 

Held, That under the Act of 1850 and other prior legislation, 
applicable to Centre county, whereby the taxes by their entry as 
liens, actually became liens upon the real estate prior to any other 
encumbrances, and that the Act of June 4, 1901, merely extended 
the legislative requirements of prior legislation, and that the pro- 
ceeds of sale under said mortgage, after deducting the costs of sale 
and the writ upon which the sale was made, must all be applied 
to the taxes according to their priority. 

The sale upon the mortgage divested the premises sold thereby 
of all liens, including the taxes, and the premises sold to C were sold 
divested of the lien of said tax. 

The language of the 32d Section of the Act of June 4, 1901, P.L. 
364, has reference to sales for the collection of taxes. It does not 
say any judicial sale, but by express language confines it to tax sales 
by the following language, "shall not discharge the lien of any 
other tax than that upon which said sale is had." 

The Legislature evidently had in mind that different tax collec- 
tors were interested in different taxes, and recognizes the right of 
separate remedies for their collections; that one tax lien would 
not be divested by a sale upon another tax lien, unless paid in full 
out of its proceeds, and the Legislature equitably protects even the 
lien of mortgages and other interests in estates, as it does other taxes 
and the section itself provides that the particular tax upon which the 
sale is had, will be divested, regardless of the amount of the sale. 

Taxes — ^Tax Collectors— Remedies for Collection 
OF Taxes — Liens of Taxes Divested — Liens of 
Mortgages — Purchasers at Judicial Sales. 

No. 69, February Term, 1908, C.P. of Centre County. 

Rule to strike off Tax Lien. 

James A. B. Miller, Esq., for Rule. 

Messrs. Gettig, Bower & Zerby, Esqs., J. Thomas 
Mitchell, Esq., Henry C. Quigly, Esq., W. Harrison 
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Centre County v. J. C. Weaver. 

Walker, Esq., Messrs. Fortney & Fortney, Esqs., 
Wm. C. Heinle, Esq., Contra. 

Opinion by Orvis, P.J., March 31, 1908. 

OPINION. 

It seems from the admitted facts and uncontradicted 
evidence that J. C. Weaver, on March 7, 1900, executed and 
delivered a mortgage upon certain premises situate in 
the borough of Belief onte to Mary J. Jackson, for $1300, 
which mortgage was duly put upon record in Centre 
County, Subsequently thereto, in the year 1903 the 
taxes of 1 90 1 and 1902 were entered as liens against the 
said real estate. In 1904 the mortgage was assigned to 
John M. Shugert, cashier, and by him reassigned to Lillie 
G. Reeder, in 1905, and on the last day of said year the 
taxes for the years 1903 and 1904 were likewise entered 
as liens. In 1907 execution process was issued upon the 
mortgage and the real estate sold and purchased by the 
said Lillie G. Reader. On the last day of 1907 the 
taxes for the preceding years of 1905 and 1906 were 
likewise entered as liens, and on the second day of 
January, 1908, the said real estate was sold by Mrs. Reeder 
to Charles Eckenroth. 

It appears from the evidence that the tax collector had 
sold the personal property on the premises for the 
payment of taxes, and had thus exhausted that remedy; 
and it was practically admitted that the owner of the 
property, J. C. Weaver, had no title in any of the perbonal 
property. The rule raises several questions: 

First. Whether or not the taxes became a lien as 
long as personal property remained on the premises. 
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Second. Whether the provisions of the Act of June 
4, 1901, P. L. 364, are retroactive and operate so as to 
affect adversely or injuriously the rights of any one 
holding under a mortgage dated and placed of record 
prior to the said sale such as in this case. And 

Thirdly. If it does have some effect, does it to the 
extent of maintaining the lien of the taxes even after a 
judicial sale unless the same are paid in full. 

As to the first question we have no doubt in our own 
mind taxes may become a lien upon real estate even 
though there is personal property that has not been 
exhausted. There is a strong distinction between the 
fact of becoming a lien for the purpose of protecting the 
taxes and selling the property upon the said lien before 
exhausting the personal property, but from the evidence 
it is admitted that Weaver's personal property was 
exhausted in the very process of collecting taxes. We, 
therefore, have no hesitation to hold that under the Act of 
1850 and other prior legislation applicable to Centre 
County, the taxes by their entry as liens actually became 
liens upon the real estate. And 

Secondly. As the Act of April 11, 1850, P.L. 453, 
provided that such a tax lien should be prior to any other 
encumbrances under the authority of Haspel v. O'Brien, 
218, Pa., page 146, we find that said tax liens were prior to 
the mortgage on the property of which Mrs. Reeder 
subsequently became the owner. The language of the 
Act of June 4, 1901, is such as to compel us to hold that 
the younger Act merely extends the legislative 
requirements of prior legislation, as both would make the 
taxes in question not only a lien upon the real estate but a 
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first lien. In our opinion the Act is, therefore, not 
retroactive to that extent. It necessarily follows from 
this conclusion that the proceeds of the said sale after 
deducting the costs of the sale and of the writ upon which 
the sale is made, must all be applied upon the taxes. 

Thirdly. While counsel representing the taxes had 
not contended for the more advanced position suggested 
above in their written brief, they did allude to it in their 
oral argument and particularly called our attention to 
section 32, which provides as follows: "A judicial sale of 
the property liened shall not discharge the lien of any 
other tax or municipal claim than that upon which such 
sale is had, except to the extent that the proceeds realized 
are sufficient for its payment, after paying the costs and 
expenses of the sale and of the writ upon which it was 
made." The same section provides that mortgages, 
ground rents and other charges recorded or created before 
the accruing of the tax shall not be disturbed by such sale 
unless a prior lien is also discharged thereby. From this 
language counsel representing the taxes would argrie that 
because the proceeds of the sale in question were not 
sufficient to pay off all the taxes liened, that the lien of the 
same remained- undivested, and that the sheriff's vendee 
takes the property subject to the said liens, and that the 
property can be resold. We do not think the language 
of the 32nd section bears this construction. It has 
evident reference to sales for the collection of taxes. It 
does not say any judicial sale, but by express language 
confines it to tax sales by the following language: "Shall 
not discharge the lien of any other tax than that upon 
which such sale is had." The Legislature evidently had 
in mind that different tax collectors were interested in 
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different taxes and recognizes the right of separate 
remedies for their collection; that one tax lien would not 
be divested by a sale upon another tax lien unless paid in 
full out of its proceeds, and the Legislature equitably 
protects even the lien of mortgages and other interests in 
estates as it does other taxes, and the section itself 
provides that the particular tax upon which the sale is had 
will be divested regardless of the amount of the sale. 
Besides, we hold that any other construction, especially 
as broad as that contended for in this case, would so 
change the rights of the mortgagee, as existed in 1900 
prior to the Act of 1901, as to make a retroactive 
application of section 32 unconstitutional. 

We are, therefore, of the opinion that the sale upon 
the mortgage divested the premises sold thereby of all 
Hens, including the taxes, and that out of the proceeds of 
the said sale the said taxes shall be paid in the order of 
their priority from any balance after first paying the costs 
of the said sale and of the writ. 

And now, to- wit, March 31, 1908, it is hereby ordered, 
adjudged and decreed that the proceeds of the said 
judicial sale on said mortgage shall first be applied to the 
payment of the costs of said sale, and of the writ upon 
which the sale was made, and the balance to the payment 
of the tax liens in the order of their priority, and that the 
premises so sold to Lillie G. Reeder were so sold divested 
of the lien of the said taxes. 

Reported by James A. B. Miller, Bellefonte. 
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Coudersport Mangle Co. v. Tennant & Co. 

Where the record of a justice of the peace shows that the de- 
fendant appeared at the time mentioned in the summons, and fails 
to show any appearance by the plaintiff at such time, nor any ad- 
journment, jurisdiction of the defendant is lost, and a judgment 
against him by default entered on a subsequent day is void. 

Certiorari — Practice — Justice of the Peace. 
No. 865, October Term, 1907, C.P. of Luzerne County. 
Certiorari. 

Reynolds & Reynolds, Esqs., for plaintiff. 
J. E. Jenkins, Esq., for defendant. 
Opinion by Ferris, J., November, 1907. 

OPINION. 

The record in this case shows that the summons was 
made returnable March 11, 1907, between nine and ten 
o'clock a.m., at which time the defendants appeared by 
attorney and filed an affidavit of defense. No appearance 
by or for the plaintiff is noted, nor does it appear that 
anything further was done at that time nor that any 
adjournment of the hearing was made. 

The record goes on to state that on March 25, the 
plaintiff's agent appeared and obtained a rule for the ap- 
pointment of a commissioner to take depositions, that on 
July 1st, the defendant's attorney was notified that the 
case would be heard on July 9, 1907, between 2 and 3 
o'clock p.m., and that, the defendants not appearing on 
that date, the evidence was heard on behalf of the plaintiff, 
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and judgment rendered against the defendants by default. 
It does not appear that the defendants were present, or in 
any way acquiesced in any proceedings taken, after the 
time of hearing mentioned in the summons. 

No adjournment having taken place on that day, the 
justice lost jurisdiction of the defendants, and the 
judgment entered against them on July 9, 1907, in their 
absence was clearly irregular. McGeever v. Smith, 2 
Kulp 67; Van Horn v. Independent Order, etc., i Kulp 
375; Courtright V. Harringar, 5 Kulp 372; 24 Cyc. 487. 

The first exception is sustained and the judgment 
reversed. 

From Luzerne Legal Register. 
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Hall V. Homan 

The Court of Common Pleas has no authority to permit an 
amendment of ^ record of a justice of the peace after the record has 
been actually removed from the Court, where there is any doubt as 
to the propriety of the amendment To permit of such an amend- 
ment is a dangerous practice, easily susceptible of abuse. 

A transcript stating that '*after hearing evidence on the part of 
plaintiff, judgment. for •plaintiff* is sufficient. 

Justice of the Peace — Record — Amendment 
OF Record. 

No. 43, February Term, 1907, C.P. of Crawford County. 

Certiorari and rule to amend record. 

J. P. Colter, Esq., for plaintiff. 

John A. Northam, Esq., for defendant. 

Opinion by Thomas, P. J., June 10, 1907. 

OPINION. 

Much contention was had upon argument over the 
right to amend the record, or to substitute a new return 
to the writ of certiorari, so as to make the return 
correspond with the record of the justice, as amended by 
him subsequently to the former return, but in accordance 
with the facts. 

There is no doubt that a justice may correct his 
record so as to make it show the actual facts of the case 
at any time before the same has been removed to a higher 
court, and even after he has given a transcript thereof to 
one of the parties (Moore v. Messersmith, 12 Pa. C.C. 
575); and he can amend a transcript or return made to 
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court, so as to make it correspond with his docket as it 
actually appeared at the time of making the transcript, 
or return which, through mistake, contains an error. 
Justice V. Meeker, 30 Pa. Super. Ct. 207. 

The question as to our right to permit the 
amendment is not so certain. We are referred to several 
cases as authority that we cannot permit the same. 

In the case of Ridgway v. Fairholme, 3 N. J. 464, it 
is held a justice may amend his record so as to correspond 
with the truth, even after a writ of certiorari had been 
served on him. 

It would appear from the foregoing that there is a 
clear difference of view with reference to such 
amendments, and while a Court possibly has the power to 
amend the same, yet we recognize it as a dangerous 
practice, easily susceptible of abuse, and as,in our opinion, 
the original record is sufficient to sustain the judgment, 
the rule is discharged. * 

The exceptions are dismissed and the judgment is 
affirpied. 

From Pittsburg Legal Journal. 
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Commonwealth v. Cyrus S. Wright 

The defendant was charged with a violation of the Fish Laws 
of the Commonwealth of Pennsylvania, and the information sets 
forth that on the 7th day of October, 1907, *'Cyrus S. Wright did, in 
the waters of the Juniata River, unlawfully maintain and fish a fish- 
basket. The bottom of said fish-basket was not made of wooden slats, 
with well-rounded edges, and the slats were not movable for at least 
three-fourths of the bottom that could be used for fishing at the 
time; and the fish-basket did not bear the number of the certificate 
issued to the owner thereof in figures twelve inches in length, and 
* ♦♦♦♦♦♦ did leave his basket set for fishing during the day- 
time for one hour unattended * ♦♦♦♦♦♦ contrary to the Act of 
29th May, 1907, P.L., 311." After hearing proofs the Justice made 
record as follows: "Wherefore it appears to me, the said Justice, 
that the said Cyrus S. Wright is guilty of the premises charged upon 
him by the said information. It is, therefore, adjudged that the said 
Cyrus S. Wright, according to the form of the Act of the General 
Assembly aforesaid, be convicted, and he is accordingly convicted 
of the offense charged upon him by the said information. And I 
do hereby adjudge that the said Cyrus S. Wright, for the offense, hath 
forfeited the sum of Twenty Dollars, lawful money, to be distributed 
as the Act of General Assembly doth direct (and costs.)" 

Held, not only is there uncertainty as to which of the violations 
the penalty is to cover, and, therefore, unlawful, but it is equally fatal, 
if it was intended to cover the several offenses charged under the re- 
specific sections. Where the statute fbces a specific sum as a penalty 
for certain offenses, the courts have no discretion or right to change 
or alter the amount of the penalty ; it is error to make it less or more 
than the statute provides, and that where the fine or penalty directed 
to be imposed by the statute is considered in the nature of §1 civil 
debt, and to be collected as other debts, the judgment need not set 
out the alternative; an entry of the judgment alone is sufficient. But 
where, as in the case at bar, there is no provision, or the law does 
not contemplate the issuance of a capias ad satisfaciendum, the judg- 
ment is incomplete unless the alternative is set forth. 

Fish Laws — Penalties — Conviction. 
No. I, Januaty Term, 1908, C.P. of Perrj' County. 
Ceritorari. 

\V. S. Seibert, Esq., for Commonwealth. 
W. H. Sponsler, Esq., for Defendant. 
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Commonwealth v. Cyrus S. Wright. 

Opinion by Shull, P. J., March 17, 1908. 

EXCEPTIONS: 

And now, November, 1907, the defendant in 

the above entitled case, hereby takes and files the fol- 
lowing exceptions to the proceedings of summary con- 
viction in this case, to-wit: 

First: The information charges the defendant with 
four specific offenses or violations of the Act 29th May, 
1907, P.L. 311, and, inter alia, for leaving "his fish basket 
set for fishing during the daytime for one hour unattend- 
ed," upon which he was convicted by the justice without 
any evidence of the fact. 

Second: As to the violations of the specific provis- 
ions of the Act 29 May, 1907, upon which the common- 
wealth offered evidence, the justice imposed the penalty 
for the violation of one of them without designating for 
which violation the penalty was imposed. 

Third: The justice convicted the defendant of four 
specific violations of the Act and imposed a penalty of $20 
which was unwarranted. If rightly convicted of all four 
offenses the penalties should have been $70, and if rightly 
convicted of three violations, the penalties should have 
been $60. 

Fourth: The conviction and sentence of the justice 
is unlawful for the reason that it does not fix and 
determine the number of days of imprisonment, as the 
alternative of the law, in the event that the defendant fails 
to pay the money penalty imposed. 

Fifth: The conviction and sentence is illegal in that 
it does not specifically designate and name the person, 
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body or individual to whom the penalty is to be paid upon 
its payment by the defendant, but leaves the same to the 
inference of the law. 

Sixth: The penalty imposed is not warranted in law 
since the fish baskets authorized by the Act 29 May, 1907, 
(Supra) is intended as an exception to the Act, 3 June, 
1878, P.L. 160, prohibiting the use of fish baskets 
generally, and hence a license; and if not within the 
description of the later Act and in violation of the former 
Act the penalty should have been $25. 

OPINION 
On infonnation made before W. A. Meminger, Esq., 
the defendant was arrested on a charge of violating the 
fish laws of the Commonwealth. The information sets 
forth that on the 7th day of October, 1907, "Cyrus S. 
Wright did in the waters of the Juniata river unlawfully 
maintain and fish a fish-basket. The bottom of said 
fish-basket was not made of wooden slats, with well 
rounded edges, and the slats were not movable for at 
least three-fourths of the bottom that could be used for 
fishing at the time; and the fish-basket did not bear the 
number of the certificate issued to the owner thereof in 
figures twelve inches in length, and * * * * did leave his 
basket set for fishing during the day time for one hour 
unattended * * * * contrary to the Act of 29th May, 
1907, P.L. 311." After hearing proofs, the justice made 
record as follows: "Wherefore it appears to me the said 
justice that the said Cyrus S. Wright is guilty of the 
premises charged upon him by the said information. It 
is, therefore, adjudged that the said Cyrus S. Wright ac- 
cording to the form of the Act of the General Assembly 
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aforesaid be convicted, and he is accordingly convicted 
of the offense charged upon him by the said information. 
And I do hereby adjudge that the said Cyrus S. Wright, 
for the offense, hath forfeited the sum of twenty dollars 
lawful money, to be distributed as the Act of General As- 
sembly doth direct (and costs.)" 

Upon certiorari, at instance of defendant, the pro- 
ceedings are brought into court and exceptions are made 
thereto. The first exception complains that one of the 
offenses charged, viz., '^leaving his fish basket set 
for fishing during the day time for one hour unat- 
tended" is "without any evidence of the fact," 
and that, therefore, the conviction upon this charge is 
without warrant of law. The justice, in his record, where- 
in the proceedings are all set forth at length, has included 
the evidence. While the evidence seems to be incorpo- 
rated in and made a part of the record over his certificate, 
it is clearly no part of a justice's record, and does not war- 
rant the court in considering it upon a certiorari. The 
record of a cause is a written memorial made by a public 
officer of the proceedings, and, in a trial before a justice, 
it does not include the evidence. And, when such evi- 
dence is returned with the record upon certiorari, it may 
not be considered by the court upon review of the cause; 
the regularity of the proceedings alone must control. 
(Com. V. Gipner, ii8 Pa. 379.) The exception is, there- 
fore, dismissed. 

The second and third exceptions may be considered 
together, which complain that the record shows a con- 
viction upon four specific offenses under the Act: (i), 
maintenance of a basket not made of wooden slats with 
well-rounded edges; (2), slats of which were not made 



Digitized by 



Google 



236 justices' law reporter 

Commonwealth v. Cyrus S. Wright. 

movable, for at least three-fourths of the bottom; (3), that 
it did not bear the number of the certificate, in figures 
twelve inches in length; (4), in leaving basket unattended 
for one hour of the day time; and that a penalty of twenty 
dollars was imposed without designating for which 
violation the san^e was imposed. The finding of the jus- 
tice is that the defendant "is accordingly convicted of the 
oflfense charged upon him by the said information." The 
inquiry naturally arises, which offense? The Fourth Sec- 
tion of the Statute provides that *'for violating any spe- 
cific provision of this Act, such person shall be liable to a 
penalty of twenty dollars," and in the Seventh Section it 
is enacted that **in all cases of conviction, the defendant 
or defendants shall be each Sentenced to pay the penalty 
imposed by the Section violated." It is apparent from 
the justice's finding, and the penalty imposed that he in- 
tended to impose but a single penalty for the violation of a 
single offense among those charged, because he says "of 
the offense charged," and not offenses charged. But the 
Act clearly directs that a penalty shall be imposed "for 
violating any specific provision of the act." If the lan- 
guage were doubtful as to this, it is rendered certain by 
the fact that the penalties are not of the same amount in 
the different sections of the Act. Then, too, if the Act 
provided the penalty of twenty dollars for a violation of 
any or all of the specific violations of the First Section of 
the Act, under which the information is drawn, the pen- 
alty imposed would have been in accord with the Statute; 
but the Act does not so state, neither will it bear 
such construction. This being the fact, there 

is no means of determining under which section, 
or for which specific offense in any of its sections, 
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the fine is charged. An information, record, or indictment, 
must be sufficiently specific in its description of offenses 
and imposition of its penalties to protect against 
subsequent prosecutions and penalties for the same 
offense, and, from the record here presented, it is impossi- 
ble to discover for which specific offense the penalty is 
imposed. In Carlisle v. Baker, i Yeates 471, where two 
offenses were charged under a borough ordinance, that of 
"placing goods on the footway of the street or on a 
porch," or **suspend them from a pent house," and the 
evidence showed a violation of both, viz., placing on the 
street and on the porch,*but the penalty imposed did not 
cover both offenses, the proceedings on certiorari were 
reversed because the judgment was for too small a sum, 
and it did not appear for which offense the penalty was 
imposed. Not only is there uncertainty as to which o.f 
the violations the penalty is to cover, and, therefore, 
unlawful, but it is equally fatal, if it was intended to cover 
the several offenses charged under the respective sections. 
Where the statute fixes a specific sum as a penalty for 
certain offenses, the courts have no discretion or right to 
change or alter the .amount of the penalty; it is error to 
make it less or more than the statute provides. (13 A. 
& E. Enc. 62; Lowrie v. Verner 3 W. 317. 

The Fourth exception complains that no alternative 
in number of days' imprisonment, as set forth under the 
Statute, is prescribed, upon failure to pay the fine. The 
authorities, upon this phase, seem to be in some conflict. 
In Com. V. Borden, 61 Pa., 2^2, Judge Agnew held that 
the alternate period of imprisonment need not be made a 
part of the sentence, while in Com. v. Irwin, i Clark, 408, 
Judge Bell holds to the conclusion that such alternative 
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term of imprisonment should be made a part of the 
judgment of the magistrate. We areconstrainedtoholdthat 
where the fine or penalty directed to be imposed by the 
statute is considered in the nature of a civil debt, and to be 
collected as other debts, the judgment need not set out 
the alternative; an entry of the judgment alone is suf- 
ficient. But, where, as in the case at bar, there is no pro- 
vision, or the law does not contemplate the issuance of a 
capias ad satisfaciendum, the judgment is incomplete 
unless the alternative is set forth. 

The Fifth exception, that the judgment does not 
specifically designate the party to whom the penalty is 
payable, is untenable. The Act contemplates the payment 
of the fine to the justice, he being the one authorized to 
impose it, and, in its Sixth Section, it provides for the 
manner of its disbursement. This exception is dismissed. 

Exception Sixth. *The penalty imposed is not war- 
ranted in law, since the fish-baskets authorized by the Act 
of 29th May, 1907, is intended as an exception to the 
Act of June 3, 1878, P.L. 160, prohibiting the use of fish- 
baskets generally, and hence a license; and, if not within 
the description of the later Act, and in violation of the 
former Act, the penalty should have been twenty-five dol- 
lars." 

We fail to comprehend the import of this exception. 
The Act of 1878, Section 22, makes it unlawful for any 
person to place any fish-basket in any of the waters of 
this Commonwealth, and fixes a penalty for such violation 
in the sum of twenty-five dollars. This was followed by 
the Act of May, 1901, P.L. 302, which makes it unlawful 
to fish for game fish in any of the waters of the Common- 
wealth in any manner except by hook and line, etc., or 
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for food fish, such as carp, catfish, eels and suckers, with 
any device not specifically permitted by the Act under a 
penalty of twenty-five dollars. This Act in Com. v. See- 
christ 27 Super. Ct., 426, is said to be a "codification of the 
former fish laws," and is in turn followed by the Act of 
27th April, 1903, P.L. 319, (there being no intervening 
act, because, fortunately, no regular or special session of 
the Legislature was held at which such act could be 
passed), which said Act permits the taking of certain fish 
by means of a fish-basket. It is here contended that the 
penalties provided for in the Act of 1907 relate to the 
retention of game fish caught in the basket, and is simply 
a permissive license, and the penalty imposed relates back 
to the Act of 1903, which fixes the penalty at twenty-five 
dollars. As reasons assigned for such contention, it is 
urged that thereby penalties would not be multiplied, 
which is not favored by the law, (Porter v. Dawson Bridge 
Co., 157 Pa., 367), that it harmonizes the first and fifth 
Sections of the Act of 1907, and comports with the 
seventh Section of the latter Act, which directs that the 
defendant shall be sentenced *'to pay the penalty imposed 
by the Section violated." There is much in the Act which 
seems incongruous, and, while we might harmonize the 
first and fifth sections on the open bottom of the basket, 
between the hours designated if the basket was unat- 
tended for less than one hour, yet we cannot reconcile 
"penalty imposed by the section violated" in the seventh 
Section with the penalty "for violating any specific provis- 
ion of this Act/' in the fourth Section. 

We are not surprised at the justice's being impaled 
somewhere in the meshes of fyke nets, fascine nets, eel 
weirs or kiddles, or slipping upon the rounded slats of fish- 
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baskets in our fish laws, because they have become a maze 
that would confound the wisdom of a Solomon. Neither 
is it right that the defendant should be gigged, gagged, 
piked or speared upon the rounded slats of a fish basket 
and compelled to pay fines not specifically provided by 
the statute, when the rounds may be shifted with another 
unrecognizable and uncertain side to the surface and he 
may again be called to pay for slipping upon the same 
slat. The record under the law is too vague, indefinite 
and uncertain upon which to base a judgment and sen- 
tence. We, therefore, sustain the second, third, fourth 
and sixth exceptions. 

And now, March 17th, 1908, proceedings reversed 
and defendant discharged. 

Reported by Jos. F. Mayhugh, Pittsburg, Pa. 
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Commonwealth v. D. C Mull 
and Florence Hessler 

Defendants, H. and M., were . charged in the indictment with 
concealing the death of a bastard child, and on a motion to quash, 
itwashelditbat a person who aids, abets, counsels, commands or procures 
the commission of this offence, peculiar as it is, and especially as it 
contemplates, in the language and policy of the statute, the mother 
as the principal actor in it, may be guilty of it as a principal offender, 
and of course, upon an indictment properly framed, be legally con- 
victed of it, as such. It by no means follows, that because the mother 
alone can be guilty of the actual concealment described in the statute, 
and if she be not guilty, no other person can be — that if she be 
guilty, others may not be guilty as principals, present, in the sense of 
the law and aiding and assisting her in the criminal concealment, and 
participating^ in, and working w4th her under the criminal intent. 

Indictment — Motion to Quash — Criminal 
Concealment. 

No. 5, February Term, 1908, Q.S. of Franklin County. 

Concealing the death of a bastard child. 

D. Edward Long, Esq., for Commonwealth. 

O. C Bowers and Irvin C. Elder, for Defendants. 

Opinion by Gillan, P. J., April 14, 1908. 

OPINION. 

The indictment charges the defendants with con- 
cealing the death of a bastard child. The defendants 
moved to quash the indictment for the following reasons: 

"First. As to the defendant, Daniel C. Moll, the 
indictment charges no offence known to the law; and as 
to the defendant, Florence Hessler, the bill having gone 
to the grand jury as a joint bill against herself and the 
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defendant, Daniel C. Moll, all evidence with respect to 
Moll would have been heard by the grand jury which was 
produced before them, and such evidence would have 
been inadmissible and illegal as to her, and therefore, the 
bill may have been found upon wholly illegal and 
improper evidence as to her." 

Our first inquiry is, is the crime charged a 
misdemeanor or a felony? The statute is silent on .that 
subject. The indictment does not charge the offence to 
have been feloniously committed. Pennsylvania has no 
statute defining a felony. The offence charged here was 
not known to the common law. 

"The humanity of the law requires penal statutes to 
be strictly construed in favor of the citizen. When the 
Legislature does not denominate a statutory offence a 
felony, the courts, in obedience to this beneficent and 
time-honored rule, should construe the offence to be the 
less heinous, a misdemeanor." 

Commonwealth v. Schall et al., 12 C.C. 554. 

An offence not a felony at common law is held to be 
a misdemeanor, unless made a felony by statute. 

State V. Murphy (R.L.), 16 L. R. A., 550. 

We, therefore, conclude that the offence charged in 
this indictment is a misdemeanor. 

The statute under which the defendants are indicted 
provides that: "If any woman shall endeavor privately, 
either by herself or the procurement of others, to conceal 
the death of any issue of her body, male or female, which 
if it were born alive would by law be a bastard, so that it 
may not come to light whether it was bom dead or alive, 
or whether it was murdered or not, every such mother 
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being convicted thereof, shall suffer an imprisonment by 
separate or solitary confinement at labor, not exceeding 
three years." 

Act 31st, March, i860. Sec. 89, P.L., 405. 

Section 180 of the same Act, P.L. 426, provides as 
follows: "And every person who shall counsel, aid or abet 
the commission of any misdemeanor punishable under this 
Act, for whom no punishment has been hereinbefore 
provided, shall be liable to be proceeded against and 
punished as a principal offender." 

It is contended very earnestly on the part of the 
defendants, and with, what, at first blush, would seem a 
great show of reason, that no one except the mother can 
be convicted of this offence. We do not find that this 
question has ever been passed on by the courts of this 
state. It is contended that if the defendant, Moll, can 
be convicted of this offence, then we have one convicted 
as aider, abettor or procurer who is incapable of commit- 
ting the crime itself; and that this is illogical and unrea- 
sonable. However, that may be, it is stated in Bishop's 
New Criminal Law, a work cited as authority in all of our 
courts, Vol. I, sec. 689: "The peculiar nature of a crime 
may be such that it can be committed only by a personal 
doing of the forbidden thing. Probably crimes of this 
sort are not numerous. Thus, rape, a boy physically 
incapable, or a woman, may become a principal offender 
in rape by abetting a capable i>erson. Surely therefore, 
most other offences can be committed in like manner." 

Section 1135, Vol. 2, of the same work, states thus: 
"Persons present, abetting, where rape is felony, and a 
fortiori where it is misdemeanor, are principals in equal 
legal guilt with the direct perpetrator." 
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See also State v. Jones, 83 N.C, 605, 35 A.B., 586. 

In Rhode Island the statute provides as follows: "Sec. 
86— Every woman who shall be convicted of concealing the 
birth of any issue of her body, which, if it were born alive, 
would be a bastard, so that it may not be known whether 
it was born dead or alive, or of concealing the death of any 
infant bastard child bom of her body, so that it may not be 
known whether such child was murdered or not, shall be 
imprisoned not exceeding ten months, or be fined not 
exceeding three hundred dollars." Section 120 of the 
same statute is as follows: "Every person who shall aid, 
assist, abet, counsel, hire, command or procure another 
to commit any crime or offence shall be proceeded against 
as principal, or as accessory before the fact, according to 
the nature of the offence committed. And upon convic- 
tion shall suffer a like punishment as the principal offender 
is subject to by this Act." 

In State v. Sprague, 4 R.I., 257, David and Cynthia 
Sprague were charged with concealing the birth of a 
bastard child born of the body of Jane Fowle, the said 
Jane Fowle not being charged with the offence. It was 
held: "A person other than the mother of a bastard 
child, cannot be convicted of the offence 'of concealing 
the birth of such child, so that it may not be known 
whether it was born alive or not,' under the 86th Section 
of the 'Act concerning crimes and punishments,' unless 
upon an indictment which charges the mother of the 
bastard also with the offence ; the words and poHcy of the 
act contemplating no such crime, unless the mother be a 
participator in it. Such person may, however, upon proper 
proof, be convicted of aiding, abetting, counselling, com- 
manding, or procuring the commission of such an offence, 
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upon an indictment which charges the mother with the 
offence, and such other person as an aider, abettor, etc., 
although the indictment does not charge such person with 
being 'present', aiding, abetting &c." Ames, C. J., in 
delivering the opinion of the court, uses this language: 
"It seems to be supposed by the counsel for the prisoners, 
that from the peculiar nature of the offence and the 
descriptive characteristics of it set forth in the statute, 
there can be no conviction of aiders and abettors under it 
even, as we understand his brief, though such aiders and 
abettors are charged and proved to have been present, 
aiding and abetting in the commission of the offence. The 
argument is, that as none but the mother of the child can 
by the descriptive terms of the statute in setting forth the 
crime, or by the policy of it, be guilty, so to speak, of the 
principal offence, and as all guilty of a misdemeanor are, 
if guilty at all, principals, and must be charged as doers, it 
follows, that none but the mother can be guilty, and so 
legally convicted of the offence at all, no matter upon 
what charge, or upon what proof in support of it. * * * * 
Now, we have no doubt, but that a person who aids, abets, 
counsels, commands, or procures the commission of this 
offence, peculiar as it is, and especially as it contemplates, 
in the language and policy of the statute, the mother as 
the principal actor in it, may be guilty of it as a principal 
offender, and of course, upon an indictment properly 
framed, be legally convicted of it, as such. It by no 
means follows, that because the mother alone can be 
guilty of the actual concealment described in the statute, 
and that if she be not guilty no other person can be, — that 
if she be guilty, others may not be guilty as principals, 
present, in the sense of the law, and aiding and assisting 
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her in the criminal concealment, and participating in, and 
working with her under the criminal intent." 

By statute, 9 Geo., 4 C. 31, S. 14, it is enacted: "That 
if any woman shall be delivered of a child and shall, by 
secret burying, or otherwise, disposing of the dead body of 
the child, endeavor to conceal the birth thereof, every 
such offender shall be guilty of a misdemeanor." The 
31st section of the same act provides as follows: "That 
every person who shall counsel,aid,or abet the commission 
of any misdemeanor punishable under this act, shall be 
liable to be proceeded against and punished as a principal 
offender,'' 

It will be observed that the provisions of the i8oth 
section of our act quoted above, is in the identical words 
of the British statute,, except that our act has in it these 
words: "For whom no punishment has been hereinbefore 
provided." 

A woman who was delivered of a child, soon after its 
birth, concurred with her paramour in endeavoring to 
conceal the birth. He, in consequence of her persuasion, 
she remaining in bed, took the body and buried it in a 
field, intending thereby to conceal the birth. Held, that 
she could be convicted of endeavoring to conceal the birth 
under the statute, 9 Geo. 4, C. 31, S. 14, and he of 
counselling, aiding and abetting her in the offence, under 
section 31 of the same statute. 

Regina v. Bird and Nash, 2 Car. & Kirwan, 817. 

In Rex V. Douglass and Hall, 7 Car. & Payne, 801, 
Douglas, the mother, and Hall, the father, were charged 
by the indictment with the murder of a bastard child. Both 
were acquitted of murder, and the woman was convicted 
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of concealment. The judge told the jury: "That on the 
indictment for murder they could not convict the man of 
the concealment. It occurred to the judges that the man 
might be indicted for counselling the concealment, under 
section 31, Statute 9, Geo. 4, C. 31." of which, as we have 
seen above, our statute is a transcript. 

It is true that the British statute makes the 
concealmen-t of the birth the offence, while our statute 
makes the concealment of the death the offence. We 
cannot see, however, that this can make any difference in 
the consideration of the question we are now considering. 

The Rhode Island statute makes the concealment of 
the birth as well as the concealment of the death, an 
offence. 

Counsel for defendants have cited the case of 
Commonwealth v. Fry, 83 Ky., 190, and insist, upon the 
authority of that case that this indictment, so far as it 
charged Moll with the offence cannot be maintained. In 
that case the woman was not indicted; the indictment was 
against Fry, alone, and charged him with aiding and 
abetting another person, a woman, in endeavoring to con- 
ceal the birth of her bastard child. The court in that 
case held that under their statute providing a punishment 
for the woman alone, who concealed the birth of her 
bastard child, aiders and abettors could not be punished, 
and that the punishment was intended to apply to the 
mother alone. It does not appear, however, that they 
had any such act as the i8oth section of our act of 31st 
March, i860, the 120th section of the Rhode Island act, or 
the 31st section St. 9, Geo. 4, C. 31. 

We are of opinion that this indictment does charge 
against the defendant, Daniel C. Moll, an offence known 
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to our law, and that the indictment is in proper form. This 
being so, it is not necessary for us to consider the objec- 
tions urged against the indictment on behalf of the 
defendant, Florence Hessler. 

And now, 14th April, 1908, the motion to quash the 
indictment is overruled. The defendants are directed to 
appear and plead. 

Reported by Jacob Ludwig. Chambersburg, Pa. 
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Myers v. Lackawanna County 

A justice of the peace has no jurisdiction of an action against the 
county, brought by another justice for his costs in criminal cases. 

The liability of the county for costs, under the Act of March 31, 
i860, P.L. 427, in cases of acquittal on charges of felony, and, under 
the Act of May 19, 1887, P.L. 138, upon the terminati9n of prosecu- 
tions for misdemeanors and in cases of remittance by the Court of 
costs imposed upon the prosecutor; and in desertion cases; and in 
cases marked "off list," considered. 

Jurisdiction, J. P. — Costs in Criminal Cases — 
Liability of County — Action Against County — 
Acts of March 31, i860, and May 19, 1887. 

No. 587, Januan^ Term, 1906, CP. of Lackawanna Co. 

Rule for judgment non obstante veredicto in an appeal 
from the judgment of a justice of the peace in an 
action against the county, brought before him by 
another justice for his costs in criminal cases. 

George D. Taylor, Attorney for Plaintiff. 

John T. Toohey, County Solicitor, and Carpenter & Fleitz 
for Defendants. 

Opinion by Kelly, J., March 4, 1907. 

The jury returned a special verdict, as follows: 

Now, September 27, 1906, we, the jury empaneled in 
the above entitled case, do say we find the following facts: 

I. That in the case of the Commonwealth v. Mary 
Savage, information was made before the plaintiff, as an 
alderman of the City of Scranton and ex-officio justice of 
the peace of Lackawanna County, on November 3, 1899, 
on complaint of James Durkin, charging her with the 
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crime of larceny; that a warrant was issued by the plaintiff 
and the defendant was arrested and brought before him, 
hearing was had, witnesses were heard, and 
the defendant was held in bail for her ap- 
pearance at the Court of Quarter Sessions, and 
that she entered bail for her appearance; a transcript was 
sent to the Court of Quarter Sessions, a bill of indictment 
was prepared and submitted to the grand jury, and on 
November 30, 1899, a true bill was found; on April 17, 
1900, the defendant was found not guilty by a jury, and 
the jury, in their verdict, directed the prosecutor, James 
Durkin, to pay the costs; on April 21, 1900, a capias was 
issued for James Durkin, which was returned on January 
5, 1901, non est inventus by the sheriff of the county; that 
the fees of the alderman in this case amounted to $3.55; 
that the record of the case in the Court of Quarter Ses- 
sions will be found in No. 247, December sessions, 1899. 

2. That in the case of the Commonwealth v. Mike 
Miller, information was made before the magistrate on 
May 6, 1901, upon the complaint of Charles Ascavage, 
charging the defendant with assault and battery; that a 
warrant was issued and the defendant arrested and 
brought before the alderman; that a hearing was had, 
witnesses were heard, and the defendant was held to bail 
to answer in the Court of Quarter Sessions; that he gave 
bail for his appearance, and that a transcript was sent into 
the Court of Quarter Sessions; that an indictment was 
prepared and submitted to the grand jury and that a true 
bill was found on May 13, 1901, and oft March 9, 1901, the 
defendant was tried before a jury and found not guilty, 
and the jury, by their verdict, directed that Charles 
Ascavage pay the costs; that on October 12, 1901, a capias 
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was issued for him, which was returned by the sheriff non 
est inventuSy that the fees of the alderman amounted to 
$3.95; that a record of the case will be found in No. 319, 
June Sessions, 1901, in the Quarter Sessions of this 
county. 

3. That in the case of the Commonwealth v. Alfred 
Rossiter, information was made before the magistrate on 
August 17, 1901, on complaint of Henry S. Parks, 
charging the defendant with assault .and battery; that a 
warrant was issued, the defendant arrested and brought 
before the magistrate, and the defendant entered bail 
before another magistrate for his appearance at court; 
that a transcript was sent into the Court of Quarter 
Sessions and an indictment found, the defendant was tried 
and found not guilty on March 12, 1902, and that the jury, 
in their verdict, directed that Alfred Rossiter pay 
two-thirds of the costs and H. S. Parks pay 
one-third of the costs; that on April 12, 1902, a capias 
issued for Alfred Rossiter, which was returned by the 
sheriff on September 19, 1903, non est inventus, that the 
prosecutor, Parks, paid one-third of the costs which the 
jury directed him to pay; that the fees of the alderman 
amounted to $3.10, one-third of which he received, 
leaving his fees unpaid $2.06; that a record of this case 
will be found in No. 82, April Sessions, 1902, in the Court 
of Quarter Sessions of this county. 

4. That in the case of the Commonwealth v. Charles 
Barrett, information was made before the magistrate on 
March 24, 1902, on complaint of L. Tyler Connolly, 
charging the defendant with negligence by bailee; a 
warrant was issued, defendant brought before the 
alderman, a hearing had, witnesses were sworn, defendant 
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was required to give bail, in default of which he was 
committed to the county jail to await trial; that a tran- 
script was sent into the Court of Quarter Sessions and a 
true bill was found by the grand jury on May 6, 1902, and 
on December 2, 1902, the defendant was tried before a 
jurj' and a verdict of not guilty was rendered, and the 
prosecutor, L. Tyler Connolly, directed to pay the costs; 
and that on March 19, 1903, the court made an order 
remitting the costs which had been imposed by the verdict 
of the jury upon the prosecutor; that the fees of the 
alderman in this case amounted to $4.60; that a record of 
the case will be found in No. 386, June Sessions, 1902, in 
the Quarter Sessions of this county. 

5. That in the case of the Commonwealth v. Emil 
E. Lawrence, information was made before the magis- 
trate on June 22, 1903, on complaint of Anthony Sus- 
cavage, charging the defendant with assault and battery; 
a warrant was issued, the defendant was brought before 
the alderman, a hearing was had, witnesses heard, the 
defendant was held to bail for his appearance at court, 
and in default of bail he was committed to prison, but 
later eave bail for his appearance at court; that a tran- 
script was sent into the Court of Quarter Sessions, indict- 
ment was found by the grand jury on Sept. 23, 1903, and 
on Oct. 23, 1903, the defendant was tried before a jury 
in the Court of Quarter Sessions and a verdict of not 
guilty was rendered; the defendant was directed to pay 
the costs; that thereupon, the same day, a capias was is- 
sued for the defendant, which was returned by the sheriff 
on Dec. 30, 1903, uon est inventus, that the fees of the 
alderman in this case amounted to $5.10; that a record 
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of the case is to be found in No. 401, October Sessions, 
1903, in the Court of Quarter Sessions of this county. 

6. That in the case of the Commonwealth v. Mike 
Churilla, information was made before the magistrate on 
July II, 1904, upon complaint of John Lucas, charging 
the defendant with threats to kill; that a warrant w^as is- 
sued, defendant arrested and brought before the alder- 
man, where he waived a hearing and gave bail for his ap- 
pearance at Court of Quarter Sessions; that a transcript 
was sent into the Court of Quarter Sessions, and the case 
came on to be heard on Oct. 15, 1904, when it was di- 
rected that the proceedings be dismissed and the prose- 
cutor, John Lucas, pay the costs; but that afterwards, to- 
wit, on March 24, 1905, the court made an order remit- 
ting the costs which had been imposed upon John Lucas; 
that in the case the fees of the aderman amounted to $3; 
that a record of the case will be found in No. 258, October 
Sessions, 1904, in the Court of Quarter Sessions of this 
county. 

7. That in the case of the Commonwealth v. Louis 
Sidian, information was made before the magistrate on 
June 15, 1904, upon complaint of Joseph Volpee, charg- 
ing the defendant with the sale of intoxicating liquors 
on Sunday; warrant was issued, defendant arrested, 
brought before the alderman and a hearing was had and 
witnesses heard, and the defendant was required to give 
bail for his appearance in the Court of Quarter Sessions, 
w^hich he did, and that a transcript was sent into the Court 
of Quarter Sessions, and indictment w^as prepared and pre- 
sented to the grand jury, who found a true bill on Sept. 
26, 1904, and on Oct. 20, 1904, the case was tried in the 
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Court of Quarter Sessions and a verdict of not guilty was 
rendered, and in the verdict Joseph Volpee, the prosecu- 
tor, was directed to pay the costs, and that the said Joseph 
Volpee was sentenced by the said court to pay the costs 
of prosecution and stand committed until the sentence 
be complied with; that the alderman's costs amounted to 
$3.80; that a record of this case will be found at No. 270 
October Sessions, 1904, in the Court of Quarter Sessions 
of this county. 

8. That in the case of the Commonwealth v. John 
Smith, information was made before the magistrate on 
July 2^, 1904, on complaint of Margaret Smith, charging 
the defendant with non-support and desertion, and a war- 
rant was issued and the defendant arrested and brought 
before- the alderman, a hearing was had and the defendant 
was required to give bail for his appearance at court, and 
that he finally gave bail for his appearance; that the case 
was heard on Oct. 22, 1904, after the transcript had been 
sent into the Court of Quarter Sessions, and John Smith 
was directed to pay the costs of prosecution and pay his 
wife $20 per month, to commence on Nov. i, 1904; that 
later, on March 16, 1905, the order of the court was modi- 
fied so as to require the defendant to pay his wife $15 per 
month, each party to pay his or her own costs; that the 
fees of the alderman in this case amounted to $4.30; that a 
record of the proceeding will be found at No. 272, October 
Sessions, 1904, in the Court of Quarter Sessions of this 
county. 

9. That in the case of the Commonwealth v. Mar- 
tin Matunus, information was made on Dec. 24, 1904, be- 
fore the magistrate, on complaint of M. J. McAndrew% 
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charging the defendant with larceny; that a warrant was 
issued, defendant arrested and brought before the alder- 
man, a hearing was had and witnesses heard, and the 
defendant was held to bail for his appearance at court; 
that he entered bail and a transcript of the case was sent 
to the Court of Quarter Sessions of Lackawanna county, 
and a bill of indictment was presented to the grand jury, 
who returned a true bill on Jan. 9, IQOS* and on June 7, 
1905, the defendant was tried before a petit jury and found 
guilty, and on June 10, 1905, sentence was suspended by 
the court upon the payment of costs by the defendant; 
that the fees of the alderman in this case amounted to $4; 
that a record of the case will be found at No. 93, February 
Sessions, 1905, in the Court of Quarter Sessions of this 
county. 

10. That in the case of the Commonwealth v. John 
Padden, information was made by Catherine Padden be- 
fore the magistrate, charging the defendant with having 
made threats to do her bodily harm; that a warrant was 
issued, the defendant arrested and brought before the 
magistrate on Dec. 8, 1904, and a hearing was had, wit- 
nesses were heard, and the magistrate required the de- 
fendant to give bail for his appearance at court, in default 
of which he was committed, but later gave bail for his 
appearance, and a transcript of the case having been sent 
into the Court of Quarter Sessions, the case came on for a 
hearing on Feb. 4, 1905; that the court ordered that the 
case be marked off list; that the fees of the alderman in 
this case amounted to $3.70; that a record of the case 
will be found at No. 97, Februar}' Sessions, 1905, in the 
Court of Quarter Session of this county. 
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And the jurors, being ignorant, in point of law, on 
which side they ought upon these facts to find the issue, 
do find that if, upon the facts aforesaid, the court be of 
opinion that, as a matter of law, the plaintiff is entitled to 
recover all or any part of his official fees set forth in the 
foregoing findings of fact, they do find for the plaintiff, 
in such a sum as shall be equal to such part of the official 
fees, claimed by *he plaintiff and set forth in the foregoing 
findings of fact, as to which he shall be entitled upon the 
facts aforesaid; but if the court be of the opinion that, 
under the facts so found as aforesaid, the plaintiff is not 
entitled to recover for any part of the official fees afore- 
said, so claimed by him, then they do find for the de- 
fendant. 

OPINION. 
The questions presented by the record in this case 
relate (i) to the liability of the county for payment of a 
magistrate's costs in certain criminal cases instituted be- 
fore him, and (2) to the jurisdiction of a justice of the 
peace to entertain a suit against the county for their re- 
covery. As we have concluded that a justice has no jur- 
isdiction in such a suit, we might very properly enter 
judgment for the defendant without considering anything 
else, because this suit was begun before an alderman of 
the City of Scranton, and it is a well-known rule of law 
that if the alderman had no jurisdiction in it the Court 
of Common Pleas has none upon appeal. It is desired, 
however, to have all the questions passed upon, and in 
view of the importance of them to the magistrates and 
constables of the county, we think it right to consider 
them all. 
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In all of the cases the prosecutions were instituted 
before the plaintiff as a committing magistrate, and the 
suit is for the recovery of his costs as such. For conveni- 
ence, we have numbered the paragraphs of the special ver- 
dict, and we will consider each in its order. 

In the first paragraph the jury finds that a warrant 
was sworn out before the plaintiff as a committing mag- 
istrate, charging the accused with the crime of larceny; 
that after hearing the accused was held to bail, a tran- 
script sent in, and an indictment found by the grand 
jury; that at the trial the defendant was acquitted,- and 
in the verdict of the petit jury the prosecutor was directed 
to pay the costs and that a capias was issued for the prose- 
cutor, which was returned by the sheriff non est inventus. 
The right of the committing magistrate to collect his 
costs from the county in this case is not affected by the 
provisions of the Act of May 19, 1887, P.L. 138, because 
that act refers only to costs of prosecutions in cases of mis- 
demeanors, wife desertion and surety of the peace. The 
provisions of the Act of March 31, i860, §64, P.L. 427, 
governs. It is there provided that "the costs of prosecu- 
tions accruing on all bills of indictment charging a party 
with felony shall, if such party be acquitted by the petit 
jury on the traverse of the same, be paid by the county." 
This statute clearly fixes the liability of the county to pay 
the costs of prosecution in all cases of felony which result 
in verdicts of acquittal, and makes the county liable for 
the costs in the case under consideration. There is noth- 
ing in the Act of May 25, 1897, P.L. 89, which authorizes 
the grand and petit jury to dispose of the question of 
costs in all cases of larceny where the value of the prop- 
erty alleged to have been stolen is less than $10, which 
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affects the liability of the county in cases of felony under 
the Act of March 31, i860, P.L. 427. The evident pur- 
pose of that act was to give juries jurisdiction over costs 
in petty larcenies by way of punishment of the parties in 
proper cases, and not affect the liability of the county for 
costs as fixed by the Act of i860. Any other construc- 
tion would deprive the officers of their costs entirely if 
the parties upon whom they were imposed were dis- 
charged without paying them, because the act only pro- 
vides for payment by the county in the event of a con- 
viction of a defendant who is sentenced to pay them and 
afterwards discharged without doing so. We can find 
nothing in the Act of 1897 which would warrant us in 
finding such an intent. 

In the second paragraph .of the verdict the finding 
is with reference to a prosecution for a misdemeanor 
instituted in the usual and regular manner, which re- 
sulted in a verdict acquitting the defendant and imposing 
the costs upon the prosecutor, naming him, for whom a 
capias issued, which was returned non est inventus. The 
argument for the plaintiff is that, in this state of the 
record, the county is liable under the provisions of the 
Act of May 19, 1887, P.L. 138, which provides that **the 
costs of prosecution accruing in every case of mis- 
demeanor in any of the Courts of Quarter Sessions of the 
Peace of this Commonwealth shall, on the termination of 
the prosecution by the bill of indictment being ignored 
by the grand jury, or by a verdict of a traverse jury and 
sentence of the court thereon, be immediately chargeable 
to and paid by the proper county." We do not coincide 
with this view. The basis of liability is the termination 
of the prosecution either by the ignoring of the bill of 
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indictment by the grand jury or by a verdict of a petit 
jury and sentence of the court thereon. In this case there 
has been no sentence of the court upon the verdict, and 
the condition precedent to the liability of the county does 
not exist. The language of the statute is plain and no 
rules of construction can be resorted to. Unless the 
verdict is followed by sentence, the county does not be- 
come liable. The meaning of the word "sentence,*' as 
used in the act, has been construed by the Supreme Court 
and will be referred to later. 

The case referred to in the third paragraph of the 
verdict is covered by the same rule as that referred to in 
the second, and for the reasons just stated we hold that 
the county is not liable. 

In the fourth the case was one of a prosecution for 
misdemeanor, which finally resulted in a verdict acquitting 
the defendant and imposing the costs upon the prosecu- 
tor. The court made an order remitting the costs which 
had been directed to be paid by the prosecutor. The ques- 
tion is, was the order of the court, remitting the costs, a 
sentence within the meaning of the Act of 1887? We 
think it was. This meaning of the word "sentence," as 
used in the act, was considered in the case of Wright v. 
Donaldson, 158 Pa. 88, and it was held that an order sus- 
pending sentence in a case in which the defendant had been 
convicted of a misdemeanor was a sentence. Mr. Jus- 
tice Williams, in the opinion, adopted the definition of 
"sentence" as given in Anderson's Hand Dictionary, viz: 
"A final determination by a criminal court or by a court 
of admiralty." The order of the court remitting the costs 
was to the effect that the prosecutor was released from the 
obligation of paying them. For some sufficient reason, 
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the court was of the opinion that the part of the verdict 
which imposed the costs upon him should not be en- 
forced. The order might just as well have been one sus- 
pending sentence upon the prosecutor, and then the case 
would have been within the very letter of the de- 
cision in Wright v. Donaldson, 158 Pa. 88; but the order, 
as made, was to the same practical effect and brings the 
case within the same principle. Even technically we can 
see no difference. If the order had been one setting 
aside so much of the verdict as imposed the costs upon 
the prosecutor, then, technically, we might have a 
different case. When the order remitting costs was made 
the whole prosecution ended, and the case was finally dis- 
posed of. The order was a "sentence" or final determi- 
nation of the case, and the county became liable for the 
costs. 

The county is not liable under the facts as found in 
the fifth paragraph of the verdict, for the reasons stated in 
our discussion under the second. 

The sixth refers to a case of surety of the peace, 
which was disposed of by the court making an order dis- 
missing the proceedings and directing the prosecutor to 
pay the costs, but subsequently an order was made remit- 
ting the costs. We have already considered the effect of 
such an order where costs have been imposed by a petit 
jury, but, regardless of the effect of such an 
order, the county is liable in all cases of surety and 
wife desertion by virtue of the provisions in the Second 
Section of the Act of 1887, which provides that "the 
costs of the officers, including the costs of the justice of 
the peace and constable, in all cases of wife desertion and 
surety of the peace, shall be chargeable to and paid by the 
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proper county as soon as the case i» disposed of by the 
order of the court." 

This makes the county Hable in the first in- 
stance, as soon as the case is disposed of, even though 
there may be further steps to be taken to collect from 
the parties liable under the order of the court in disposing 
.of the case: Allen v. Delaware County, 161 Pa. 550. 

We think the county is liable on the facts found in 
the seventh paragraph. The offence charged was a mis- 
demeanor, the verdict of the petit jury was not guilty and 
that the prosecutor pay the costs, and the prosecutor was 
sentenced to pay costs. Whether he paid them or was 
discharged without doing so does not appear, and it is 
not materiaK because the sentence fixed the liability of 
the county under the provisions of the Act of 1887. 

The county is liable in the case referred to in the 
eighth paragraph. It was a case of desertion, and, like a 
case of surety, the county became liable when the case 
was disposed of, under the terms of the Act of 1887, as 
already stated. 

The county is not liable in the case mentioned in the 
ninth paragraph. The defendant was convicted of larceny 
and sentence was suspended upon payment of costs. The 
Act of 1887 does not apply, because the charge was one 
of felony. The suspension of sentence was on condition 
that defendant pay the costs. If he has complied with the 
condition, the plaintiff will have no difficulty in getting his 
costs, and if he has not compHed, he should be brought in 
for sentence. 

In the tenth the county is not liable for the reason 
that the case has not been disposed of by the court. Mark- 
ing a case "off list" does not dispose of it. It may be put 
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on the list again by leave of court. At any rate, there is 
no statute which imposes liability under such circum- 
stances. 

As to the question of jurisdiction. The civil jurisdic- 
tion of a justice of the peace or alderman is statutory only. 
There is no presumption of jurisdiction, nor will jurisdic- 
tion be extended by inference or implication: i8 Am. & 
Eng. Ency. of Law, 19. We can find no statute which con- 
fers jurisdiction in a case of this nature. The contention 
is that jurisdiction is given by the Act of March 20, 1810, 
§ I, 5, Sm. Laws, 161, which provides that justices "shall 
have jurisdiction of all causes of action arising from con- 
tract, either express or implied," where the sum demanded 
shall not exceed the sum of $100, etc. But the term 
"contract," as used in the act, means a contract in the 
ordinary sense, an agreement between the parties. And 
the implied contract, as stated in the act, has reference 
to a contract implied in fact, which may exist. in the ab- 
sence of any express or formal contract, and may be 
shown by the acts of the parties or from the surrounding 
circumstances, and not to a contract implied in law, with- 
out regard to the intentions of the parties. The latter are 
constructive or quasi-contracts, and are legal fictions 
adopted for the purpose of enforcing legal duties by 
actions ex contractu, where no actual contract exists, either 
express or implied: 15 Am. & Eng. Ency. of Law, 1078. 
In construing the words "a contract, express or implied," 
as used in a statute abolishing imprisonment for debt, it 
was held in People v. Speir, yy, N.Y., 144, that a contract 
within the meaning of the act must be one resulting from 
the voluntary arrangement of the parties, and not one im- 
plied by law for the purpose of giving a remedy for a 
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wrong, and that the impHed contract referred to in the 
statute was one where, although not expressed in words, 
the intentions of the parties to the contract may be pre- 
sumed from their acts and the surrounding circum- 
stances. 

In Zeigler v. Gram, 13 S. & R., 102, where the ques- 
tion of a justice's jurisdiction under the Act of 1810 was 
under consideration, Mr. Justice Gibson said that "in jur- 
isprudence the word contract is generally used to denote 
a bargain or agreement; and it is plain that in these acts 
of assembly it was used in that sense by the legislature, who 
had in view those contracts which arise immediately out of 
a course of dealing between the parties and not that sort 
of contract that arises remotely out of the compact of gov- 
ernment." This language is quoted by Huston, J., in Com. 
V. Reynolds, 17 S.&R., 367, and is referred to in Zell v. 
Arnold, 2 P. & W. 292, and in Montgomery v. Poorman, 
6 Watts, 384. In Walton v. Lerch, 2 Northamp. Co. 
Repr. 388, it was specifically held that justice of the peace 
had no jurisdiction in a suit brought before him by an- 
other justice to recover fees from a county, the identical 
question we have here. To the same effect was the decision 
in Ketchledge v. Wyoming County, 24 Pa. C. C. Reps. 7. 
We can find no authority to the contrary. In Lehigh 
County V. Schock, 113 Pa., 373, and Lehigh County v. 
Semmel, 124 Pa., 358, cited by plaintiff's counsel, this 
question was not raised nor in any way alluded to. 

We hold, therefore, that the alderman had no juris- 
diction, and it necessarily follows that we have none on 
appeal. The rule for judgment for the defendant is made 
absolute. 

From District Reports. 
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There is a distinction between a claim of a <yeneral sum, as where 
the record shows merely that the plaintiff claimed the sum of $2, 
damages for the unlawful detention of the sum of $2, personal prop- 
erty of plaintiff, after demand made, etc., and the claim of a conver- 
sion of a $1 bill. The former shows a mere debt for which assumpsit 
would be the proper form of action, while the latter shows a trover 
and conversion, of which a justice would have jurisdiction in an action 
of trespass. 

Assumpsit — ^Trespass — ^Trover and Conversion — Dis- 
tinction Between Forms of Action. 

No. 2^2, June Term, 1907, C.P. of Luzerne County. 

Certiorari. 

Mose Salsburg, Esq., Atty. for Plaintiff. 

Samuel S. Herring, Esq., Atty. for Defendant. 

Exceptions filed being the same as filed in case of Miller 
V. Cramer, 2 Just. L. Rep., 264. 

Opinion by Fuller, A. L. J., November 13th, 1907, sup- 
plemental to order affirming judgment. 

OPINION. 

We have been asked to revise and reconsider our 
order of affirmance in this case, on the strength of the 
decision in Miller v. Cramer 2 Place's Pa. Law Rep., 264, 
which was not cited on the argument. In that case the 
record showed merely that the plaintiff claimed the sum 
of $2 damages for the unlawful detention of the SUM of 
$2, personal property of plaintiff, after demand made, etc., 
and the Court held this insufficent to show jurisdiction 
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of the Justice in Trespass. In the present case, however, 
the record states that the defendant illegally converted to 
his own use a $1.00 Billy the property of plaintiff, and 
refused to deliver up the same upon request. The dis- 
tinction between the claim a "general sum" and the claim 
of a Specific Bill is apparent. The former shows 
a mere Debt, for which assumpsit would be the propter 
form of action, while the latter shows a Trover and 
Conversion, of which a Justice would have jurisdic- 
tion in an action of trespass. We feel constrained to hold 
this to be a good record, notwithstanding the citation 
and able argument of counsel, asking for reversal, and we 
therefore adhere to our Order of Affirmance. 



Digitized by 



Google 



266 justices' law reporter 



Burgess and Town Council of the Borough 
of Chambersburg v. F. W. Steck 

Information was made before magistrate, charging^ defendant 
with violation of the Borough Ordinance approved April 2, 1889, 
regulating sales by transient retail merchants, by enterins: into and 
doing a transient retail business without having procured a license, 
as required by said Ordinance. After a hearing, defendant was con- 
victed and sentenced to pay a fine of one hundred dollars. The Ordi- 
nance alleged to have been violated was never recorded in the Ordi- 
nance Book. In lieu thereof, there was pasted therein a printed 
copy of the Ordinance, evidently a slip cut from a newspaper. In 
this copy the names of the Burgess and Clerk were printed. 

Held, that the alleged ordinance, having neither been signed nor 
transcribed according to the Act of Assembly, it never became an 
ordinance; there being no such ordinance as the defendant is charged 
with having violated, it follows that the conviction by the magistrate 
was error. 

Summary Conviction — Borough Ordinance — Fines. 
— Appeal — Ordinance not Transcribed. 

No. 154, December Term, 1907, C.P. of Franklin County. 

Appeal by Defendant from Judgment of Justice. 

J. D. Ludwig and T. Z. Minehart, Attorneys for Plaintiff. 

A. C. Bowers and W. O. Nicholas, Attorneys for De- 
fendant. 

Opinion by W. Rush Gillan, J., March 25, 1908. 

OPINION. 

Per Curiam: 

On the 19th day of November, 1907, W. P. Britsch, 
borough treasurer of the borough of Chambersburg, made 
an information before the magistrate, charging the de- 
fendant, F .W. Steck, with violation of the borough ordi- 
nance, approved 2nd July, 1889, regulating sales by tran- 
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sient retail merchants, by entering into and doing a tran- 
sient retail business, without having procured a license, as 
required by said ordinance. After hearing, the defendant 
was convicted and sentenced to pay a fine of one hundred 
dollars. The defendant presented his petition to this 
court, asking for the allowance of an appeal; the appeal 
was allowed. The magistrate certified and sent up the 
evidence as part of the record. Perhaps the appeal should 
have been to the Quarter Sessions, but no question has 
been raised as to that. The petition for the allowance of 
the appeal sets forth a number of causes for the appeal, 
and a number of reasons why the judgment should be re- 
versed. It is not necessary that we notice more than one 
of these reasons, because the sustaining of that reason is 
fatal to the proceeding. 

The first cause assigned for appeal is this: 'There is 
not, among the ordinances of the borough of Chambers- 
burg, any valid ordinance such as is quoted and referred 
to in the above proceeding, requiring a license to be pro- 
cured by transient retail merchants before entering upon 
such business. The only memorandum of any such ordi- 
nance, in the ordinance book of the borough of Cham- 
bersburg, consists of a printed slip, apparently cut from 
a newspaper and pasted in said ordinance book; and there 
was no evidence before the magistrate that any such ordi- 
nance was ever duly and properly passed or adopted as 
required by law." 

The proceeding is based upon the violation of the 
borough ordinance. It was incumbent on the borough 
authorities to show that there was such an ordinance as 
they allege had been violated. When we look into the 
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evidence we find that they offered in evidence the original 
ordinance, puq)orting to have been signed by the burgess 
and attested by the clerk. It has never been recorded. 
They also offered a book purporting to be an ordinance 
book, in which was pasted a printed copy of the ordinance, 
evidently a slip cut from a newspaper. In this copy the 
names of the burgess and the clerk are printed. No fur- 
ther evidence was offered of the existence of the ordi- 
nance. 

The borough of Chambersburg is under the general 
borough laws of the Commonwealth of Pennsylvania. 
By the Sixth Section of the Act of 3d April, 185 1, P.L. 
324, it is provided, amongst other things, as follows: 
"That it shall be the duty of the chief burgess or other 
principal corporate officer, to sign the several by-laws, 
rules, regulations and ordinances adopted, after they shall 
have been duly and correctly transcribed by the secre- 
tary." By the Eighth Section of the same Act it is pro- 
vided, amongst other things, as follows: "That the sec- 
retary shall attend all the meetings of the corporation, 
keep full minutes of their proceedings, transcribe the vari- 
ous rules, regulations and ordinances adopted into the 
book kept for that purpose, and when signed by the 
presiding officer, shall attest the same." It requires 
neither argument nor citation of authority to show that 
the alleged ordinance was neither signed nor transcribed 
according to the requirements of the Act of Assembly. 
It therefore never became an ordinance. There being no 
such ordinance as the defendant is charged with having 
violated, it follows that the conviction by the magistrate 
was error. 
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Now, 24th March, A.D., 1908, the judgment of the 
magistrate is reversed, the defendant is discharged, and 
it is ordered that the borough of Chambersburg pay all 
the costs. 
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The School District of the Borough of Lansdale v. 

the School District of the Township 

of Lower Salford 

The title of the Act of March 16, 1905, P.L. 40, providing for 
the attendance of pupils in a high school of another district at the 
cost of the home district, is not in conflict with the third section of 
Art. Ill, of the Constitution. The title gives sufficient notice of the 
obligation resting upon the home district to put it upon inquiry as 
to the contents of the Act. 

It is not necessary that the Legislature should give a voice to 
the Home District before the pupil can be admitted to the foreign dis- 
trict. The requisites of a high school, under the Act of June 28, 
1895, P.L. 413, considered and held that the plaintiff district maintains 
a high school of the second orrade. 

School Districts — High Schools — Tuition — Consti- 
tutional Law — Payment of Tuition. 

No. 168, October Term, 1907, C.P. of Montgomery Co. 

N. H. Larzelere and A. R. Place, Esqs., for Plaintiff. 

Wm. F. Dannehower, Esq., for Defendant. 

Trial before the Court without a jury, by agreement of 
the Parties. 

Opinion by Aaron S. Swartz, P. J. 

OPINION. 

This is an action in assumpsit by the School District 
of the borough of Lansdale, to recover from the School 
District of Lower Salford, the tuition and use of school 
books by Irma Oberholtzer, who attended the High 
School of the plaintiff borough as a pupil from the de- 
fendant township. 
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The claim is resisted upon the following grounds: 
(i). The Lansdale High School is not a high school with- 
in the meaning of the Act of Assembly of March 16, 1905, 
P.L. 40. (2). Said Act of Assembly is unconstitutional, 
and, (3), the charges for tuition and use of school books 
are excessive. 

FINDINGS OF FACTS. 

1. Irma Oberholtzer passed through the course of 
studies maintained in the public schools of Lower Salford. 
She was graduated as a resident pupil in said township 
and received her disploma from the same. 

2. She made application to the School Board of 
Lansdale for admission to their High School, and on Sep- 
tember I, 1905, by resolution, the Lansdale Board agreed 
to admit her. Lower Salford does not maintain a High 
School. 

3. She attended the Lansdale High School, took 
up its curriculum, and was graduated from the same. 

4. For the first year of her attendance the Lower 
Salford Board paid to the Lansdale Board the tuition and 
use of school books for said Irma Oberholtzer. When 
the bill was sent for the first three months of the second 
year, the Lower Salford Board declined to pay. 

5. She attended the High School for about six 
weeks before the opening of the school year in which she 
was entered as a pupil. This was a test to determine her 
qualification to enter the High School. She was found 
to be prepared for the established course of study in the 
High School. 
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6. The studies pursued by Irma Oberholtzer in the 
Lansdale High School were beyond the grades taught in 
the public schools of Lower Salford, and she had not 
passed the school age limit. 

7. The Lansdale Board maintains a High School 
of the 2d grade, wherein a 3 years' course of study is pre- 
scribed. This course of study embraces the branches and 
grades recommended by the State Supt. of Public In- 
struction. This High School was established as early as 
1888. In 1895 ^b^ present course of study was adopted, 
and, at the same time, the Board established rules and 
regulations as to examinations and promotions, in accord- 
ance with the provisions of the Act of June 28th, 1895, 
P. L. 413. Even prior to 1895, the course of studies was 
practically the same as that in use when Irma Oberholtzer 
entered the High School. 

8. The principal, during Irma's attendance, was a 
graduate of college, with the degree of A. B. He also at- 
tended the University of Pennsylvania for two years to 
prepare himself as an instructor. This two years' course 
was taken after his graduation from college. He holds a 

certificate from the State Superintendent, and the 
branches and grades therein enumerated more than cover 
those named in the Fifth Section of the said Act of 1895. 
There are two assistants in the High School, who give 
their whole time in teaching therein. 

9. The existence of a High School at Lansdale was 
recognized for some years by the State Superintendent. 
He required reports to be made in accordance with the 
law, and. the reports submitted disclosed the course of 
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Studies and all the other features of the school, from which 
its gradfe and character could be ascertained. 

10. The charge of Three Dollars per month is not 
excessive, and is less than the cost of tuition and use of 
school books for the children of Lansdale, who were in 
the same grade with Irma Oberholtzer. 

CONCLUSIONS OF LAW. 

1. Lansdale maintains a High School of the second 
grade, as defined by the Act of June 28, 1895, P. L. 413. 

2. In the admission of Irma Oberholtzer, under the 
facts found, all the requirements of the Act of March i6th, 
1905, P. L. 40, have been complied with to entitle the 
plaintiff to recover from the defendant School District. 

3. We are not convinced that the Act of 1905, which 
imposes this liability on the defendant township, is uncon- 
stitutional. 

4. The plaintiff is entitled to a verdict for Nineteen 
Dollars and five cents, with interest from July i, 1907. 

ARGUMENT. 

The constitutionality of the Act of 1905 was consid- 
ered in several of the Common Pleas Courts of the State, 
and in each case the Act was declared valid: Honesdale 
School District v. Bethany District, 16 Dist. Rep. 996; 
Boro. of Coatesville v. School District of Newlin, 32 
Penna. C. C. Rep., 400; District of Muncy Boro. v. Dis- 
trict of Lewis Township, Jus. Law Reporter, Vol. 5, page 

185. 
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It is contended that the title of the Act does not 
fully express the subject of legislation so as to giTt notice 
to those specially interested therein. 

The title reads: "Permitting children residing in 
school districts, in which no public high school is main- 
tained, to attend a high school in some other district lo- 
cated near their homes and providing for the payment of 
the cost of tuition and school books." 

The fact that the title calls attention to the payment 
of the cost of tuition, is a sufficient notice to the school 
board, which fails to maintain a High School, that it is 
interested and will be caled upon to make payment of the 
tuition for its pupils attending a high school in a foreign 
district. Even without such reference to payment, the 
Lower Salford District was bound to know that the tax 
payers of a foreign district could not be expected to edu- 
cate the children of the home district upon whom the duty 
to provide the means of an education primarily devolved. 
The title fairly gives notice of the subject of the Act, so 
as to reasonably direct inquiry into the body of the Act, 
and this is all that is required under the Third Section of 
Article III of the Constitution: Bridgewater Boro. v. 
Bridge Company, 210 Pa., 105; Seabolt, et. al., v. The 
Commissioners of Northumberland County, 187 Pa., 318. 

It is true that the Act makes no provision for the 
home district to have any control or supervision over the 
arrangement by the foreign district, but we are not aware 
that the powers of the Legislature are limited so as to 
require the assent of the home district before the pupil 
can be admitted to a high school. Under the constitu- 
tion the Legislature must provide for a system of educa- 
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tion, but it must use its own judgment and discretion in 
establishing such system. How the mandate of the con- 
stitution can be carried out most effectually is left to the 
wisdom of the Legislature. If it is the will of the Legis- 
lature that every child shall have the privilege of a high 
school, if it so desires, then this effort to secure equality 
in the enjoyment of high school privileges can not be de- 
feated by the Courts, nor is it in the power of any school 
board to overthrow the Legislative enactment. Even if 
in the judgment of the people, the Act may operate as a 
hardship, still it must stand so long as it does not offend 
any constittftional requirement. The State, through its 
Legislature, retains every attribute of sovereignty which 
is not taken away by the constitution: Commonwealth v. 
Hartman, 17 Pa. 118. If an Act is constitutional, but ob- 
jectionable to the people, their remedy is a repeal of the 
Act by a new Legislature. 

In the case before us the defendant district had no- 
tice of the admission to the Lansdale High School. They 
paid the tuition for the first' year, but made no protest 
to the Lansdale Board, nor was any effort made to induce 
the foreign district to terminate her attendance at the 
High School. We do not mean to say that such protest 
would have relieved them from liability. Their liability 
arose from her attendance at the high school. 

The Act of 1905, in our judgment, is constitutional. 
The other defences relate to matters of fact, and the evi- 
dence, in our opinion, not only justifies our findings, but 
does not admit of any other conclusions. 

Under these findings all the other objections made to 
the plaintiff's claim are fully answered. 
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And now, May 4, 1908, the foregoing findings and 
conclusions are filed in the office of the Prothonotary, 
who shall give notice thereof forthwith to the parties or 
their counsel, and if no exceptions are filed within thirty 
days after the service of such notice, judgment shall be 
entered therein by the said Prothonotary in favor of the 
plaintiff and against the defendant, for the sum of nineteen 
dollars and ninty-nine cents ($19.99), together with costs 
of suit. 
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Service of Summons "by handing a true and attested copy 
thereof to an adult member of his family, at his dwelling house" is 
sufficient under the Act of July 9, 1901, P.L. 615. 

While the day of the week, but not the month, is stated in the 
Summons, the original Summons, showing the day of the week, and 
the month, the return, being sufficient, the return of the constable 
cannot be questioned in a collateral proceeding. 

Where the Summons does not set out the street and house num- 
ber of the justice's office, but requires defendant "to appear before 

Thomas A. Buckley, Esq., at his office in the Sixth 

Ward, Freeland Borough, on Tuesday, the 3d day of March, 1908," 
it was held that such Summons was sufficient. 

Service of Summons — Date of Appearance — Loca- 
tion OF Justice's Office — Boroughs Divided 
Into Wards. 

No. 167, May Term, 1908, C.P. of Luzerne County. 

W. N. Reynolds, Attorney for Plaintiff. 

Edmund Butler, Attorney for Defendant. 

Opinion by Halsey, J., June 15, 1908. 

OPINION. 

The first exception that there appears on the face of 
the plaintiff's claim an alteration of it and that it is in the 
handwriting of the magistrate, is not tenable in proceed- 
ings upon certiorari. The alleged alteration is upon the 
statutory pwoof of the plaintiff's claim-. This may have 
been made by the plaintiffs or by their direction. It was 
prima facie enough under the statute to authorize its use 
by the plaintiffs at the trial. 

The second and third exceptions are that defendant 
was not served personally, but that an attested copy was 
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left with an adult member of his family at his dwelling 
house, and from the copy he was to appear before Thomas 
A. Buckley, Esquire * * * on Tuesday, the third 
day of , 1908. 

The Act of 9th of July, 1901, P.L., 615, Section i, 
6, authorizes the process to be served "by handing a true 
and attested copy thereof to an adult member of his fam- 
ily at his dwelling house." The return shows this process 
to have been served upon "within named D. Kline by 
handing a true and attested copy thereof to an adult 
member of his family at his dwelling house." This 
summons upon which the return is made shows the date 
to appear to be Tuesday, the third day of March, 1908. 
This is conclusive under the rule. 

That fourth, while the day of the week is mentioned 
in the summons, the month is not stated. The original 
summons returned shows the day of the week and the 
month. This is the process that the officer returns that 
he served. We cannot question this return in this 
collateral proceeding. If there has been an untrue or 
false return, the remedy is not here upon a disposition of 
the exceptions to the record. 

That fifth, the street and house number of the 
justice's office are not stated or in any manner set forth 
in the summons. The summons says "to appear before 
Thomas A. Buckley, Esq., * * * at his office in the 
Sixth ward, Freeland Borough, on Tuesday, the 3d day of 
March, 1908. The summons must inform the defendant 
where he is to appear, and it is fatally defective when it 
fails to do so, and when a city or borough is divided into 
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wards, it must state the ward in which the office is 
located. 

A summons is sufficient which gives the ward of a 
borough within which the justice's office is located. 
Harbold v. Bailey, ii D.R. 736. Proceedings affirmed. 

Reported by G. Fred. Lazarus, Wilkes- Bar re, Pa. 
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When the defendant was not informed at the time of taking out 
his appeal of the necessity of filing the affidavit required by the Act 
of March 25, 1903, P.L. 61, and a rule was granted to strike off the 
appeal because of this defect, he will be allowed to perfect his appeal 
upon payment of the costs of the rule. 

Appeal — Perfecting of — Omission of Justice to 
Take Affidavit on Appeal. 

No. 84, August Term, 1906, C.P. of York County. 

Motion to strike off appeal. 

The answer to the rule was as follows: 

That Harry Moyer trades in the firm name of Harry 
Moyer & Son, his said son being only associated in name 
and not in interest, and that the actual defendant is Harry 
Moyer. That said Harry Moyer took an appeal from the 
judgment of Charles E. Rohler, Justice of the Peace, be- 
cause injustice has been done him; that he was not in- 
formed that he was required to file an affidavit at the time 
of taking the appeal in accordance with the Act of Assem- 
bly of March 25th, 1903, Pamphlet Laws 61, and further 
states that he was present with bail to enter said appeal, 
and that if bail entered was not in accordance with the 
Act of April 19, 1 90 1, Pamphlet Laws 84, that it was an 
error of the justice of the peace. That the omission of the 
justice of the peace to affix an attestation as to the time 
of the expiration of his commission was doubtless an 
oversight on the part of the justice of the peace over 
which your respondent had no control. 
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Your respondent further avers that the granting of a 
rule to show cause why the appeal should not be stricken 
off is improper and irregular, and that the rule should 
have been entered only to perfect the appeal within a 
certain tirqe, after which time the appeal could be 
Stricken off. 

Your respondent, averring that he has a complete 
defense to the claim of the plaintiff, and further averring 
that said justice of the peace was new in his commission 
and unacquain:ed with the practice and the law require- 
ments, and the said omissions were made through said 
justice of the peace not being acquainted with the law 
and your petitioner, desiring to perfect said appeal, prays 
your Honorable Court for permission to file the affidavit 
nunc pro tunc in accordance with the Act of Assembly, 
approved March 25th, 1903, .Pamphlet Laws 61, and to 
enter bail for debt, interest and costs, to have said Jus- 
tice of the Peace supply the attestation of the time of the 
expiration of his commission, and in such other particu- 
lars perfect said appeal as shall permit said defendant to 
have his case adjudicated in the Court of Common Pleas 
of York County, Pennsylvania. 

And he will ever pray, etc. 

K. W. Altland for motion. 

John A. Hoeber, contra. 

Opinion by Wanner, A.L.J., Feb. 18, 1907. 

OPINION. 

It was conceded by plaintiff's counsel at the argu- 
ment of this motion that, although defendant had failed 
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to file the affidavit required by the Act of March 25, 1903, 
P.L. 61, at the taking out of this appeal, that the Court, 
on the state of facts sworn to in the defendant's answer 
to the rule, might allow the appeal to be perfected by- 
defendant filing the proper affidavit nunc pro, tunc. The 
state of facts disclosed in the answer to the rule shows 
this to be a proper case in which to permit defendant to 
perfect this appeal under the authorities cited by defend- 
ant's counsel, viz: Womelsdorf v. Heifner, 104 Pa., i; 
Altemose v. Heiney, 14 Dist. Report, 451; Musser v. 
Dout, 13 Dist. Report, 529; Kile v. Hill Elgin Butter 
Co., 8 District Report, 543. 

The other objections to the appeal were waived at 
the argument. 

The rule to show cause why this appeal should not 
be stricken off, is therefore discharged and defendants are 
given leave to perfect their appeal by filing the affidavit 
required by the Act of Assembly of March 25, 1903, P.L. 
61, nunc pro tunc, as of the time when said appeal was 
taken out. 

Said affidavit to be filed, and the costs of this pro- 
ceeding to be paid by defendant within ten days from and 
after the filing of this opinion. 

Reported by J. Edgar Small, York, Pa. 
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Section i, of the Act of April 22, 1905, P.L. 296, providing that 
within seven days of the rendition of judgment before a justice of 
the peace against any borough, school district or township, a certifi- 
cate signed by the plaintiff, naming the parties to the action in which 
said judgment was rendered, the magistrate by whom rendered, and 
setting forth the fact and date of the rendition of the same and the 
amount thereof, shall be filed with the Prothonotary of the county 
in which said judgment was rendered, and Section 4, which pro- 
vides, inter alia, that upon the failure of the plaintiff to comply 
with the provisions of the first Section of the Act, that no transcript 
of such judgnnent may, at any subsequent time, be filed in the office 
of the Prothonotary for any purpose whatsoever, and neither justice's 
record of such judgment, nor any transcript or copy thereof, 
may be used as evidence in any proceedings to enforce or collect said 
judgment, offends against Article 3, Section 7, of the Constitution, 
which forbids the passage of any local or special law, providing or 
changing methods for the collection of debts or enforcing of judg- 
ment. 

The character of legislation relating to classification is defined 
to be such as relates to the existence and regulation of municipal 
power and to matters of local government. 

Judgment — Transcript — Act of April 22, 1905, P.L. 
296 — Constitutional Law — Boroughs, School 
Districts and Townships. 

No. 115, June Term, 1908, C.P. of Potter County. 

Rule to show cause why Transcript of J. P. should not be 
filed. 

Nelson & Maynard, Attorneys for Rule. 

W. F. DuBois, Attorney for Township. 

Opinion by Ormerod, P.J., May 28, 1908. 

OPINION. 
The petition of the plaintiff sets forth that it obtained 
a judgment against the defendant, Hector Township, be- 
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fore a justice of the peace on the i8th day of September, 
1905, for the sum of Sixty Dollars ($60.00) and costs; that 
on April 20th, 1908, it presented a transcript of such judg- 
ment to the Prothonotary of Potter county, and requested 
that the same be entered of judgment in the Court of 
Common Pleas and that the Prothonotary refuses to ac- 
cept said transcript and file the same, because of the pro- 
visions of the Act of April 22, 1905, relating to the filing 
of transcripts from a justice of the peace in the Court of 
Common Pleas without the certificate being filed under 
the provisions ot the first section of the said Act. 

Section first of said Act provides that within seven 
days of the rendition of a judgment before a justice of the 
peace against any borough, school district or township, a 
certificate signed by the plaintiff, naming the parties to 
the action in which said judgment was rendered, the mag- 
istrate by whom rendered, and setting forth the facts and 
date of the rendition of the same, and the amount thereof, 
shall be filed wth the Prothonotary of the county in which 
said judgment was rendered. 

Section second provides the manner in which said 
certificate shall be recorded. 

Section three provides for the fee for recording same. 

Section four provides inter alia that upon the failure 
of the plaintiff to comply with the provisions of the first 
Section of the Act that no transcript of such judgment 
may at any subsequent time be filed in the office of the 
Prothonotary for any purpose whatsoever, and neither 
justice's, or record of such judgment, nor any transcript 
or copy thereof, may be used as Evidence in any proceed- 
ings to enforce or collect said judgment. 
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Numerous reasons have been suggested by the 
learned counsel for the plaintiff why said Act should not 
be sustained, but we do not consider it necessary to refer 
to but one. 

Section four clearly offends against Article 3, Section 
7, of the Constitution, which forbids the passage of any 
local or special law providing or changing methods for 
the collection of debts or the enforcing of judgments. By 
its provisions it is limited in its application to Boroughs, 
School Districts and Townships. Cities, Counties and 
Poor Districts are not included. 

It is suggested that the Act can be sustained under 
the rule of classification. To this we can not agree. The 
character of legislation relating to classification has been 
clearly defined to be such as relates to the existence and 
regulation of municipal power and to matters of local gov- 
ernhient. There is no reason why such legislation as 
the Act in question should not apply to all municipalities 
alike, and its confinement to Boroughs, School Districts 
and Townships, brings it within that class of local legis- 
lation expressly prohibited by the Constitution. 

And now, May 28, 1908, the rule upon the Prothono- 
tary is made absolute. 

Reported by Nelson & Maynard, Esqs., Coudersport, Pa. 
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Merchants' National Bank of Allentown, Pa., v. 

Equilla Geisinger, Cecilia Stabler 

and Wm. H. Snyder, Agt 

The contract of the maker and that of the endorser of a promis- 
sory note, with the endorsee, is not a joint but a several undertaking, 
and a joint action cannot be maintained against them. 

The Court is justified in striking off a judgment if it appears, 
upon its face, to be void, notwithstanding the fact that it was entered 
upon a transcript; for a void judgment is no judgment; being void, it 
has no efficacy at any time. The defendant can afford to disregard 
it until an effort is made to enforce it. 

Promissory Notes — ^Joint Suit Against Maker and 
Endorser — Void Judgment — ^Transcript. 

No. 114, January Term, 1906, C.P. of Lehigh County. 

Petition of Cecilia Stahler for rule on plaintiff to show 
cause why the judgment should not be stricken ^off, 
presented June 17, 1907. 

Frederick Wittman, Esq., for Petitioner. 

Thos. F. Diefenderfer, Esq., for respondent. 

Opinion Oct. 10, 1907, by Horace Heydt, P. J., specially 
presiding. 

OPINION. 

Upon the petition of Cecilia Stahler a' rule was 
granted to show cause why the above entitled judgment 
should not be stricken from the record. 

The reasons assigned are: 

"i. Because it appears by the record that said 
judgment was irregularly entered. 
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"2. Because it appears by the record that the said 
judgment was rendered in a joint action against the 
maker and endorser of a promissory note, which action 
cannot be maintained under the laws of Pennsylvania." 

The plaintiff brought suit before an alderman of the 
city of Allfentown; there was personal service of the sum- 
mons upon Cecilia Stahler, the petitioner for this rule; 
judgment for the plaintiff on November 24, 1905; and on 
January 18, 1906, a transcript of said judgment was 
entered in the Court of Common Pleas of Lehigh county. 

The transcript sets forth the cause of action as fol- 
lows: 

"Plaintiff claims $257.65 on a promissory note given 
by Equilla Geisinger to Cecilia Stahler, and by her 
endorsed to William H. Snyder, Agt., who endorsed it 
to the plaintiff for value before maturity, dated May nth, 
1905, payable 30 days after date, at the Quakertown Na- 
tional Bank, together with $1.90 protest fees due thereon 
and interest on said amount from June 12, 1905, viz: 
$6.98." 

It thus appears affirmatively on the face of the 
record that a joint judgment was entered by the alder- 
man against the maker and endorsers of a promissory 
note. 

This the alderman had no legal right to do, and the 
judgment cannot be sustained. 

"The contract of the maker and that of the endorser 
of a promissory note with the endorsee is not a joint but 
a several undertaking, and a joint action cannot be main- 
tained against them. As the defendants were not jointly 
liable for the claims sued on, the misjoinder was fatal, and 
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all, the proceedings in the action, from the beginning to 
the end, were a budget of blunders." Fawcett v. Fell, 
77 Pa., 308. 

In the case at bar a suit was brought against the 
maker and endorsers of a promissory note jointly and a 
joint judgment entered against them. This appears on 
the face of the transcript. 

They were not liable jointly to the holder of the note 
and therefore the alderman had no jurisdiction to enter 
judgment against them and the judgment is void. 

We have no doubt as to the court's power to strike 
off the judgment in such a case. 

Chief Justice Paxson, in McKinney v. Brown, 130 
Pa., 365, says: "Undoubtedly, the Court below would 
have been justified in striking off the judgment, if it ap- 
pears upon its face to be void, notwithstanding the fact 
that it was entered upon a transcript; for a void judgment 
is no judgment. It would be a mere blur upon the records 
of the Common Pleas; a something which has no business 
there; and that court, having the control of its own 
records, could doubtless strike therefrom anything which 
had been unlawfully placed there." 

In Pantall v. Dickey, 123 Pa., 431, it is held that "the 
judgment being void for want of jurisdiction to enter it, 
it matters not how, or in what mode, or at what time 
the objection on that ground is brought to the attention 
of a supervising court. Being void it has no efficacy at 
any time- The defendant can afford to disregard it until 
an effort is made to enforce it." 

Now, October 10, 1907, the rule is made absolute, 
and the judgment is stricken from the record. ' 

Reported by Calvin E. Arner, Allentown, Pa. 
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I N D EIX 



ACTS OF ASSEMBLY CITED: 

i8q2, February 22, Justices of the Peace, residence, 78. 

1807, April 13, Strays, 99. 

1810, March 20, Justices of the Peace, 81, 138, 172, 179, 181, 262. 

1814, March 22, Jurisdiction J.P., 124. 

1830, April 6, Register and Recorder, Taxes, 71. 

1832, March 15, Register, State Tax, 71. 

1833, April 9, Abolishment of Imprisonment for Debt, 28. 

1834, April 4, Summoning Jurors, 84. 
1834, April 14, Justice of the Peace, 184. 
1834, April 15, Auditors, 149. 

1836, April 4, Proceedings on Official Bonds, 57. 

1836, June 14, Quo Warranto, 19. 

1836, June 16, Sheriff's Sales, Distribution, 154. 

1839, July 2, Election Officers, 23. 

1840, April 14, Notary Public, 70. 

1840, June 13, Justices of the Peace, Bonds, 72. 

1850, April II, Tax Liens, 225. 

1851, April 3, Boroughs, 64, 113, 268. 

1854, May 5, Justice of the Peace, Execution, 196. 
1854, May 8, Common Schools, 157. 
i860, March 31, Crimes, 103, 243, 249, 257. 
i860, March 31, Criminal Procedure, 41. 

1862, April II, Common Schools, 157. 

1863, December 14, Landlord and Tenant, 176. 
1865, February 27, Coal and Iron, Policemen, 69. 

1865, February 27, Police Force, R.R., 145. 

1866, April II, Police Force, R.R., 145. 

1868, March 2. Payment of Costs on Appeal, 27. 

1868, April 2, SherifTs Fees, etc., 36, 71. 

1874, January 30, Election Officers, 22. 

1874, April 22, Foreign Corporations, i. 

1874, April 24, Publishing Auditors' Statements, 152. 

1876, March 31, Payment of Fees to County Treasurer, 45. 

1876, April 17, Appeals, 168. 

1876, May I, Appeals from Township Auditors, 152. 

1876, May 8, Game and Fish Laws, 129. 

1877, March 22, Vacancies, J.P., 75. 

1878, June 3, Game and Fish Laws, 129, 167, 234. 

1878, June 12, Amendment to Penal Laws, 53. 

1879, June 6, Suit on Probated Claim, 38. 
1879, June II, Cruelty to Children, 119. 
1881, June 10, Police, Corporations, 145. 

1883, June I, Boroughs, Vacancies in Town Councils, 16. 
1883, June 13, Boroughs, Vacancies in Town Councils, 17. 
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1885, June 24, Payment of Costs on Appeal, Executions, 26, 196. 

1885, June 25, Oath and Bond. Tax Collector, 59. 

1887, May 19, Crimes, 249, 257. 

1887, May 19, Executions, 197. 

1887. May 25, Actions at Law, 92. 

1889, May 9, Justice of the Peace, Execution, 196. 

1889, May 22, Fish Laws, 129. 

1893, June 6, Tax Collectors, 59. 

1895, June 10, Election Officers, 18. 

1895, June 25, Disorderly Conduct, 115. 

1895, June 26, General Elections, 24. 

1895, June 28, High Schools, 272. 

1897, May 19, Appeals to Supreme Court, etc., 97. 

1897, May 25, Costs, Larceny, 257. 

1897, June 4, Game Laws, 127. 

1897, July 14, Remuneration of Policemen, etc., 144. 

1897, July IS, Payment of Costs on Appeal, 29. 

1901, April 19, Bail, 280. 

1901, April 19, Payment of Costs on Appeal, 30. 

1901, May 2, Disorderly Conduct, 115. 

1901, May II, Certiorari from J. P., 80. 

1901, May 29, Fish Laws, 129, 167, 238. 

1901, June 4, Taxes. Entering Lien, 191, 223. 

1901, July 2, Recognizance, 199. 

1901, July 9, Service of Summons, 181, 214, 218, 219, 277. 

1901, July II, Sheriff's Fees, etc., 36, 83. 

1903, March 25. Affidavit on Appeal, 280. 

1903, April 3, Service of Process, i. 

1903, April 22, Licenses, Boroughs, 64. 

1903, April 16, Game Laws, 127. 

1903, April 27, Fish Laws, 239. 

1905, March 13, Landlord and Tenant, 176. 

1905, March 16, High Schools, 172, 270. 

1905, April 12, Supervisors, Taxes, etc., 103- 191. 

190S, April 17, License Tax, Telegraph Company, (9 Appendix.) 

1905, April 20, Tax Rebate, Timberland, 5. 

1905, April 22, Fish Laws, 129. 

1905, April 22, Judgments vs. Boroughs, etc., 169, 283. 

1905, April 22, Summary Conviction, Appeals, 167. 

1905, Anril 26, Fish Laws, 186. 

1905. May 2, State Constabulary, 142. 

1906. March 5, Election Laws, 88. 

1907. March 14. Fish and Game, 10. 
1907, May 29. Fish Laws, 232. 
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INDEX III. 

ACTIONS. 

DlflcontlniHiBce^^ 

See COSTS (Payment of). 

Trespass,^ 

Under Act May 25, 1887, P. L. 271, trover and conversion is 
superseded by action of trespass. 92. 
Changre is only in name. 92. 

AFFIDAVIT. 
In appcfd«^«- 

Appeal will not be stricken off because affidavit that same 
was not for delay was not attached to transcript, 132. 

Salts before J. P.y— 

See JURISDICTION, J. P. (Title to land in question). 
AFFIDAVITS OP DEFENSE. 
Leffal Proofs,*- 

See PROBATED CLAIMS (Proofs). 

APPEAL. 
Affidavit,^ 

Justice should advise defendant of necessity of fllingr 
affidavit, 280. 

Ball,^ 

Where one of two defendants appeals, the other defendant 
win not be allowed to enter ball for an appeal nunc pro 
tunc after twenty days, 188. 

Defective Bali^— 

Where defendant entered into recognizance before Justice 
for his appearance at Court,, Instead of bail for payment of 
debt, interest and costs, on affirmance of Judgrment, he will 
be allowed to perfect his appeal, 26. 

Bffeet of,** 

See Judgement (Strikingr off). 
From Report of Auditors^*- 

Appeal is not fatally defective because report embraces two 
settlements, 149. 

Appeal is from what is contained In report, and objection 
that appeal was from report and not from settlement of 
auditors is without merit, 149. 

• PerfeetloB oiC,»- 

See BAIL (Entry nunc pro tunc). 

When defendant is not advised of necessity of fllingr 

affidavit on appeal, he will be allowed to perfect same, 280. 

ReeoffnlMincey^ 

Where one is convicted before J. P. of violation of Section 
17 of Act June 3rd, 1878, and elects to enter into 
recog-nizance "to answer misdemeanor," recogrnizance should 
be so conditioned, 16T. 

RefvMil of,^ 

Mandamus fails upon discontinuance in suit after refusal of 
appeal by J. P., 204. 
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See SUPERIOR COURT (Appeal). 
APPEAL (from C. P.) 

No appeal lies from C. P. reverslnflr proceedlngrs before J. P., 
80. 

ASSUMPSIT. 

Dlstlnnlahed from Tr— y««^ 

See Weisrner v. Dietrich* 264. 
ATTORNEY AT LAW. 

Jvstlce acttBff mm mttvm^y^ 

Justice has no jurisdiction to enter judgrment where he has 
previously written as attorney for plaintiff, demandingr 
payment and offerlngr to throw ofT part of claim, 188. 

AUDITORS. 



See APPEAL (From Report of Auditors) and COURT. C. P. 
(Jurisdiction). 

BAIL. 

Eimtry niiiic pro tmne^ 

Where defendant is of opinion that because beingr a 
freeholder no bond was asked, but, finding it necessary, 
groes twice to Justice's Office but falls to find him, he will 
be permitted to perfect bail nunc pro tunc, 132. 
See APPEAL (Bail). 

Mlsdemeanorsy— 

See APPEAL (Recogrnizance). 
Title to land,^* 

Recognizance necessary when title to land is in question, 199. 

BONDS. 

See RECORDER OF DEEDS (Instruments of writingr). 

BOROUGHS. 
Bvrscssy^ 

Must return to Court the evidence as given by witness in 
proceeding for violation of an ordinance, 113. 

Control of streets,— 

See SUPERVISORS (Powers of). 
Coaiicllinenyi«« 

See QUO WARRANTO (Borough Councilmen). 

Term of appointee to fill vacancy expires first Monday of 

March next following, 16. 
Creation,— 

See TOWNSHIPS (Effect of creation of Borough). 
Division Into "Wards,^ 

See JUSTICE OF THE PEACE (Location of Office). 

Jndarmenta against,^ 

See CONSTITUTIONAL LAW (Special Legislation). 
See JUSTICE OF THE PEACE (Certificate). 
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Markets,*- 

Act April 22, 1903, P. Lb 258, was intended to prevent the 
imposition of a license fee by boroughs and cities not 
providing: a curbstone or other form of market, 64. 

Ofllcens powers of.*- 

See TAX COLLECTOR (Authority of). 

Ordinan c es , — 

Borougrhs have power under Act of 1851 to make such laws, 

ordinances, by-laws and regrulations not inconsistent with 

the laws of the Commonwealth. 113. 

Ordinances must not be inconsistent with the greneral laws 

of the state; if they are, they will be null and void, 113. 

An ordinance, havingr neither been signed nor transcribed 

accordingr to the Act of Assembly, never became an 

ordinance, 266. 

Pasting a printed copy of ordinance in the ordinance book 

is not a compliance with the law, 266. 

Ordinances prohibiting hawklns and peddllns^^ 

Prohibition of a license fee in Act April 22, 1906, P. L. 258, 
does not carry by implication the right to do the act for 
which the imposition of a fee is prohibited, 641 

"Wards,-^ 

See SUMMONS (SufRciency of). 

CERTIORARL 

Flllns exceptions,*- 

Exceptions must be filed setting forth defects in record, 119. 
Plaintiff in error must further take rule upon the defendant 
in error to show cause why judgment shoul<l not be 
reversed, 119. 

Record, J. P.,— 

See JURISDICTION J. P. (Consequential damages). 

Reversal of Jndirment^^ 

See PARTNERSHIP (Judgment against.) 

Supersed eas^ 

See SUPERIOR COURT (Appeal). 

mrrit ofly» 

See SPECIAL ALLOCATUR (Allowance of). 

CITIES. 

Ordinances,*- 

See BOROUGHS (Ordinances prohibiting hawking and 
peddling). 

COMMON SCHOOLS. 
Hlsh Schools^^ 

Lansdale School District held to have a High School of the 

second grade, 270. 

Act of March 16, 1906, P. L. 40, operative, 270. 
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CONSTABLE. 
Costs,*— 

Where constable presents bill to County Controller but 

afterwards discovers omission of items by mistake, he is 

entitled to recover sums thus omitted, 12. 

The legal chargre for services havingr been omitted from first 

bill, constable is not estopped from presenting second bill, 

12. 

Cons ta Die is entitled to same fee for receiving prisoner from 

Jail and taking him before magistrate as he would receive 

for a similar service on a commitment, 12. 

Dotles of^~ 

See SUMMONS (Service of). 

See SHERIFF (Fees). 



See SUMMONS (Service of). 

CONSTITUTIONAL LAW. 
Class LegislatloB^^ 

See FORESTRY (Tax Rebate). 



Not necessary that Legislature should give voice to home 
school district before pupil can be admitted into foreign 
district, 270. 

liCMal and Speelal Laws^— 

See JUSTICE OP THE PEACE (Certificate). 

Notice of Intention or purpose In title of net. 

Act of March 14, 1907, changing summary proceedings so as 
to be tried in Court instead of before Justice, is uncon- 
stitutional, 10. 

Special LcglalaUon^^ 

Act April 22, 1896, P. Lu 296. relating to Judgments ''against 
any borough, Ac." offends against Art. Ill, Sec. 7, of the 
Constitution and is, therefore, unconstitutional, 169. 

Title (SvAclent notice of contents of Act),^ 

Title of Act, March 16, 1905, P. L. 40. providihg for 
attendance of pupils in High School of another district, 
gives sufficient notice Ac, 270. 

CONTRACT.. 

BiXpress or Implled^^ 

See JURISDICTION, J. P. (Statutory). 

Joint and scTcmV— 

See PROMISSORY NOTES (Suits). 

Snlts on^« 

See JURISDICTION, J. P. (Real Estate). 

COSTS. 

Before J. P.r-^ 

See CONSTABLE (Costs). 
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Where bill is dissolved as to part and injunction continued 
as to part, costs will be divided, 164. 

IjImhUitT for, — 

See COUNTY (Liability for costs). 

I^taibUltT of CovntTy— 

See GAME LAWS (Enforcement). 

Payment of^^ 

By the common law no costs are paid out of the public 

treasury, 142. 

Recovery of costs being entirely statutory in criminal cases, 

claimant must point to statute for recovery of same, 142. 

Where mandamus is issued upon refusal of Justice to errant 

appeal, and plaintiff subsequently discontinues suit, 

respondent was ordered to pay costs, 204. 

Defendant allowed to perfect appeal upon payment of costs, 

280. 

8herill<— 

See COUNTY (Costs). 

'Wkat arc,-* 

Costs include officers' fees as well as parties' own charflre 

for witnesses, 199. 

Not to abide final outcome of issue, Ibid. 

COUNTY. 

Controllers^ 

See CONSTABLE (Costs). 
Costs,^ 

Person claimingr costs from the County must cite in support 
of his claim some statute Imposingr upon the County 
liability therefor, 83. 

If it be said the compensation for summoning: jurors fixed 
by law is insufficient, the answer is that the officer takes 
his office cum onere, with its emoluments, as provided by 
law, 83. 

LlabUlty for costs,^ 

See COSTS (Payment of). 

Under Act Mar. 31, 1860, P. L. 427, and Act May 19, 1887, P. 

L. 138, See 249. 

Payment of eamtui^ 

See COSTS (Liability of County). 
COUNTY COMMISSIONERa 

ReiTlstmtlony-* 

It is the duty of County Comniiissioners to place names of 
qualified electors on the registration lists, where petitioners 
were ill or unavoidably absent on days for regristration, 88. 
Time limit construed "At any time" in Sec. 4 of Act Mar. 6, 
1906, P. L. 63, relating to cities of the 3rd class, is not modi- 
fied by the time limit for appeal in Sec. 11 of same Act, 88. 

COUNTY OFFICERS. 
Clerk of %. 8.,— 

See STATUTE OF LIMITATIONS (Runningr of). 
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COURT, C. P. 

Allowanee of Appealay 

See BAIL (Entry nunc pro tunc). 
AnMndment of reeordy— 

Court has no authority to allow amendment of record of 
J. P. after actual removal to Court, in case of doubtful 
propriety, 230. 

Appeals- 
See APPEAL FROM C. P. (Certiorari). 
Control of Co«t%— 

See JURISDICTION J. P. (Title to land In question). 

See LANDLORD AND TENANT (Proceedin^rs for possession). 

Affidavits will be received at hearingr to modify injunction, 
86. 

Jnrlsdlctlony— 

Jurisdiction of C. P. is exclusive in case where in certiorari 

to J. P. judgrment is griven for defendant, 80. 

Upon appeal from report of Township Auditors, Jurisdiction 

becomes ipso facto vested in C. P., 149. 

In an action under Act Mar. 16, 1905. P. L. 40, J. P. being* 

without Jurisdiction, C. P. has none on appeal, 172. 

See JUDGMENT (Striklngr off). 

Modlflcatlom of Jvdsmeat,^ 

See PARTNERSHIP (Judgrment against). 

Seire F«ci«%^ ■ 

Issuing Sci. Fa. on Judgment entered on transcript from 
Justice, at time of issuing 11. fa will not give validity to ex- 
ecution, 196. 

CRIMES. 

Oonuniaaioii of^-^ 

See STATUTE OF LIMITATIONS (Running of). 

CriflUmul InteMt,— 

See Com. v. Mull, et al, 241. 

Indlet menti- 
on motion to quash, held that a person who aids &c., may 
be legally convicted, 241. 



of 

See COSTS (Liability for). 

Pri»cip «l sy — i 

It does not follow that because the mother alone can be 
guilty of concealment of death of bastard child, that no 
other person can be guilty of aiding &c, 241. 

Pvblle Pollcy^^ 

See ROAD MASTER (Emplosrment). 
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muit com«tltvte%— 

Failure of Clerk of Q. S. to pay over fees is only criminal 
after demand, 41. 

CRIMINAL PROCEDURE. 

Convtction for TiolatioM of ordtoan e e» ^ - 

See HAWKING AND PEDDLING (License). 

CRUELTY TO ANIMALS. 
Trialy— 

See TRIAL (Jury). 

DEEDS AND MORTGAGES. 

Effect of sale under mortffasey— 

Sale upon morteragre divested premises of all liens 

Includlnsr taxes, 223. 

See RECORDER OP DEEDS (Duties of). 

DEPOSITIONa 
Taktns ofy» 

Plaintiff may enter rule to take depositions before fllinff 
statement, 101. 

ELECTIONS. 

Bleetlon offlcera^-^ 

Clerk of Elections is an election officer, 18. 
Revlstnitloii^- 

The law must be construed liberally in favor of the 
constitutional rigrht of a citizen to vote and to be 
regristered for that purpose, 88. 
See COUNTY COMMISSIONERS (Regristration). 

EQUITY. 
InJvBctloii^^ 

School directors in Township out of which new borougrh is 
carved, continue to exercise their office till the end of the 
year, and Injunction agrainst them will be refused, 166. 
See SUPERVISORS (When restrained). 
See TOWNSHIP (Taxes, collection of). 

ESTOPPEL. 

PreMMtatlon of BUI,— 

See CONSTABLE (Costs). 

EVIDENCE. 
Certiorari^— 

See BOROUGHS (Burgress). 
Rceordy 

The record of the Recorder's Office showing: the recording: of 
commission of a Justice of the Peace is evidence of his 
magristerial character, 67. 

EXECUTION. 
Capias,^ 

Judgrment, conviction incomplete unless in the alternative, 
282. 
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ImwiMee of,^ 

See JUI>OMENT (Bzecution). 

Execution cannot be issued on Judgment after five years 

unless revived, 196. 

FINES AND PENALTIES. 
Plzed hy statwte^— 

See GAME AND FISH LAWS (Penalties). 

FOREIGN CORPORATIONS. 
Actions isffalnst^^ 

See SUMMONSl (Service of.) 

FORESTRY. 
Tax Rebate^-i- 

The exemption of eigrhty per cent., not exceeding forty-five 
cents per acre, up to five hundred acres, Is class legrislation, 
6. 

GAME AND FISH LAWS. 

BnforecBMBt^-* 

All officers, and not those referred to in Act April 16, 1908. 
P. L. 218, are duty bound to enforce game laws, 127. 
Where an officer brinsrs suit in grood faith, defendant Is 
convicted and sent to jail and afterward dlschargred, county 
is liable for costs, 127. 

Pemalttes,*- 

Uncertainty as to penalty fatal, 282. 

Where statute fixes specific penalty, courts have no riffht to 

changre, 282. 

Judffment Is incomplete unless alternative Is set out. 232. 



Vlolatloa 

See SPECIAL ALLOCATUR (Allowance of). 

GOVERNOR. 

Vacancies In Office,^ 

In case of vacancy In ofilce of J. P., grovernor shall fill same 
by appointment until 1st Monday of May next succeeding 
the next election, 76. 

HAWKING AND PEDDLING. 
Licenser* 

See BOROUGHS (Ordinances prohibiting hawking and 
peddling). 

INSECTIVOROUS BIRDa 
Protection ofy^ 

See GAME LAWS (Enforcement). 

JUDGMENT. 

Against ManlH^lltlcsy— 

See CONSTITUTIONAL LAW (Special Legislation). 

Appcaly— 

See SUPERIOR COURT (Appeal). 
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Appeal froBiy^ 

See APPEAL (Defective Ball). 
See APPEAL (Refusal of). 

CertMcate,— 

See JUSTICE OF THE PEACE (Certificate). 
Bntry of^^ 

Act April 18, 1807 (Stray Law) directs Judgrment to be 

entered upon award, 99. 

See JUSTICE OF THE PEACE (Holdlngr case under 

advisement)^ 

IBntry of for want of Jnrladletlom^^ 

See ATTORNEY AT LAW (Justice actlngr as attorney). 
Kseevtloik^ 

Judsrment beingr appealed from, no execution can be issued 
on it until the issue raised on the appeal is decided, 188. 

Fteal,— 

On reversal in C. P. Judgment for defendant Is final and 
conclusive, 80. 

Motion to strike off,— 

See APPEAL (Defective Bail). 
Reversal^-^ 

See CERTIORARI (FUinff Exceptions). 
See SUMMONS (Service of). 

StrllKtBS off,— 

Transcript entered in Prothonotary's Ofilce, If appeal is 
taken within twenty days, will be stricken off, 189. 
Judgrment against maker and endorser of a promissory note 
sued Jointly, will be stricken off, 886. 

Svfflclency of traaserlpt^^ 

Transcript statingr "after hearingr evidence on the part of 
plaintiff, Judgment for plaintiff" is sufficient, 280. 

Under penal statntesy— 

See GAME AND FISH LAWS (Penalties). 



Void Judgment may be stricken off at any time, 286. 
Void for want of Jurisdiction^^ 

See JUSTICE OF THE PKACB (Record). 
JURISDICTION, J. P. 

Conse^nentlal dnnuiges,*- 

Where record discloses action for consequential damages. 

Justice has no Jurisdiction, 198. 



See TROVER AND CONVERSION (Distinguished from claim 
of damages). 

How losty— 

Where record of Justice fails to show appearance of 
plaintiff and adjournment. Jurisdiction of defendant is lost, 
228. 
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Ho^r oiistedy 

See ATTORNEY AT LA'\^ (Justice actingr as attorney). 
Real Bflitate,^ 

Jurisdiction of Justice does not extend to actions on real 
contract for sale of lands and tenements, 124. 

School Dlstriets^^ 

A Justice has no Jurisdiction In action to recover for tuition 
under Act Mar. 16. 1905, P.L. 40. 172. 

Jurisdiction of J. P. is limited and derived only from statute, 

172. 

Justice has Jurisdiction "of all causes of action arislnir from 

contract, express or implied." Act Mar. 20, 1810, 5 Sm. L. 161, 

172. 

Suits asalnst Coamty,^ 

Justice has no Jurisdiction in suit of another Justice agrainst 
the County for costs In criminal cases, 249. 

Title to land In qvestion,^^ 

When affidavit is made that title to land is in question. 
Justice has Jurisdiction of costs, 199. 



Justice has Jurisdiction in an action for damagres for 
'^trespass upon and injury done to the growing crops on the 
farm of the plaintiff by cattle owned by defendant," 179. 

JURORS. 

Dmwins and servins,^ 

See COtJNTY (Costs). 
<|iHillflcatlonsy— 

See TRIAL. (Jury). 

JUSTICE OF THE PEACE. 
Actions,*— 

See LANDLORD AND TENANT (Proceedingrs for posesslon). 

AUowMice of appeals^ ■ 

See BAIL (Entry nunc pro tunc). 
Certiflcato,— 

Act requiringr the tiling a certificate with Prothonotary of 
the rendition of Judgment before a J. P. against any borough, 
Ac, within seven days, offends against constitution, 283. 

Certiorari,^ 

See APPEAL— FROM C. P..— (Certiorari). 
See CERTIORARI (Filing Exceptions). 



Secretary of Commonwealth will not issue commission to one 
elected Justice to fill vacancy by reason of an alleged, 
removal, there being no evidence that a vacancy existed, 75. 

Contract^^ 

See JURISDICTION, J. P. (School Districts). 
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INDEX XIII. 



See JUBISDICTION, J. P. (Suits agrainst County). 

Justice ousts his Jurisdiction by writing: defendant, 
demandingr payment, 183. 

See APPEALS (Affidavit). 
Heaitesisr^ 

See STRAY LAW (Notice of hearing). 
HoI€liis case vmder adTlscment^* 

Justice must grlve party agrainst whom Judgrment is rendered* 
notice thereof where case was held under advisement, 140. 

Jvdcment,— 

See CONSTITUTIONAL LAW (Special Legrlslation). 
Loeatlon of olll c e » 

See SUMMONS (Sufficiency of). 

Summons sufficient if ward is set forth, 277. 

Notice by constable of elcctloa of J. P. wbem vacaiicT exists. 

Election of J. P. Is governed by Act Mar. 22, 1877, P. L. 12, 
Sec. 2, providing: for twenty days' notice preceding: election, 
75. 

ProeeedlBSs before^* 

See TRIAL (Jury). 



See SUMMONS (When returnable). 



In action of trespass (trover and conversion) the record 

should so describe the property as to prevent a second cause 

of action for the same, 92. 

Record should also show a demand and refusal, 92. 

See LANDLORD AND TENANT (Proceedings for possession). 

Where record shows defendant appeared and fails to show 

appearance of plaintiff and adjournment, Judg:ment is void, 

228. 

See COURT, C. P. (Amendment of record). 

See JUDGMENT (Sufficiency of transcript). 

Recording of Conunlsslons,— 

No statute requiring the recording of commissions of Jus- 
tices of the Peace, 67. 

Requisites In Appeal,^ 

See APPEAL (Defective ball). 

Scire Faclas^^ 

See EXECUTION (Issuance of). 

While day of the week, but not month, Is set forth. If 
original summons and return are regular, same cannot be 
questioned in a collateral proceeding, 277. 
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Tmnacrlptf*- 

See JUDGMENT (Strlkingr off). 
WltneMea,— 

To support Judgrment, witnesses must be sworn, 38. 
See RECORD (Justice of the Peace). 

LANDLORD AND TENANT. 
Proceedlnva for PoaseaaloB^ 

Court will not interfere by Injunction, 86. 

Under Act Dec. 14, 1863, or Act Dec. 13, 1905, record of 
magristrate shall affirmatively show that all statutory 
requirements have been observed, 176. 

LEGISLATION. 

Leslalatlve Intent,*- 

Legislature never intended to make it more difficult to obtain 
service upon a foreigrn, than upon a domestic corporation, 1. 
Under Act June 4, 1901, Legislature recognized separate 
remedies for the collection of taxes. 223. 

Local and Special,^ 

Act April 22, 1905, P. L. 296. held to offend against Art, 3, 
Sec. 7 o'f the Constitution, 283. 

LIENS. 
Taxea,^ 

See TAXES (Liens, Entry of). 

MANDAMUS. 

Application fori— 

Entry of discontinuance after suit, held to be in effect a 
satisfaction, 204. 

MISDEMEANOR, 

SumnuirT' Procccdlnvay— • 

See CONSTITUTIONAL LAW (Notice of intention or purpose 
in title of act). 

NOTICE. 

Procccdlnsa before Jnatlee,— 

Party against whom judgment is entered is entitled to 
notice, 140. 

OFFICERS. 

CommlMlonsy— 

See RECORDER OF DEEDS (Instruments subject to tax). 

Oath ofr— 

See RECORDER OF DEEDS (Instruments subject to tax). 

VacancleSy— 

In office of Town Councilman filled by appointment, 16. 

OFFICIAL BONDS. 

Mabilltiea of Snretlcay— 

Liability is not measured by the law requiring sureties, but 
by that imposing the duties on the officer, 56. 
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Vartonee, ■ 

Variance between a statutory bond and the requisitions of 
the law is fatal only when the conditions would impose a 
grreater burden, 56. 

Bond is not vitiated by variance except as to excess of 
liability created thereby, 56. 

PARTNERSHIP. 

Blndlnv p«rtnersklp property^— • 

If summons is served upon surviving partner, judgment will 
bind partnership property and surviving: partner 
individually, 209. 
Jvdmnent asalnsti— 

Where record shows service on one defendant lOnly, C. P. 
on certiorari will modify Judgrment so as to affirm it agrainst 
partner served and the partnership, and reverse it agrainst 
member not served, 214. 
PLEAS. 

Autrefois Acqulti— 

When evidence necessary to support second indictment 
would have been sufficient to secure a legal conviction of the 
first, is held to be true test to ascertain whether plea of 
Autrefois Acquit is a good bar, 41. 

Reeord,^ 

Whether acquittal was for same offense depends upon the 
record pleaded, 41. 

PROBATED CLAIMS. 
Proofsy^ 

Affidavits of claim and of defense are not of themselves 
legal proofs and the Justice is without Jurisdiction to enter 
Judgment, 38. 

PROMISSORY NOTES. 
Svlta, — 

A Joint action against maker and endorser can not be 
maintained, 286. 

QUO WARRANTO. 

Boronvh Connclliueny-^ 

When writ issues at instance of private relator, if he can 
show no title to office of Councflman in himself, that of 
respondent will not be determined, 16. 
School Dlrectorsy— 

Petition of person, one of the clerks of election, elected 
School Director, will be dismissed, 18. 

REAL ESTATE. 
Sale off- 
See JURISDICTION, J. P., (Real Estate). 

RECORD J. P. 

Jiutlce of the Peace,*- 

Judgrment entered "after hearing proofs and allegations" 
without swearing witnesses will not be sustained, 38. 
Procccdiiivii to recover for conscancntial damaces,-* 

See JURISDICTION J. P. (Consequential damages). 
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See TRIAL. (Jury). 
RECORDER OF DEED& 

It iB the duty of the Recorder of Deeds to demand and 
receive for the use of the Commonwealth the sum of fifty 
Cents on every deed, mortfirasre or Instrument of writlnsr re- 
corded, 67. 
Inatramemta avbjeet to tmx^^ 

Oaths, bonds, commissions of coal and Iron, policemen. 
Justices of the peace and notaries public, as well as deeds 
and mortgrases, are subject to tax of fifty cents, 67. 

REGISTER OF WILL.& 
CoUeetlom of ntmte taz^» 

While probatinfiT will and firrantlnfir letters thereon are 
distinct services, a sinsrle fee of fifty cents is all that is 
required, 67. 

No fee or tax is collectible for recordinsr a certified copy of 
will, Ibid. 

REVENUE. 

See STATE CONSTABULARY (Compensation). 
ROAD MASTER. 
CompeBMitiom^*- 

Road master is entitled to compensation for his teams 
employed on roads, 108. 
Brnployment^*- 

Road master Is a mere foreman employed by supervisors. 108. 
Employment of teams not prohibited by 60th Section of Act 
of Mar. 81, 1860. 108. 
Nor is it agrainst public policy, 108. 

SCHOOL DIRECTORS. 
Chance of dUtrlcta,-— 

Not affected by creation of borougrh until end of year, 156. 
See EQUITY (INJUNCTION). 

Eleetlon ofy-^ 

It is against the letter and spirit of the law that a candidate 
for School Director should clerk such election, 18. 

SCHOOL DISTRICTS. 
Hlvh School^— 

Suit for tuition not to be brougrht before J. P. under Act 

Mar. 16, 1906. P. L. 40, 172. 
Jndvnenti asalnat,— 

See CONSTITUTIONAL LAW (Special Legrislation). 

See JUSTICE OF THE PEACE (Certificate). 
Tax Collectory-— « 

See OFFICIAL BONDS (Variance). 

SCHOOL TEACHERS. 
Tenure of olBee>" ■ 

See SCHOOL DIRECTORS (Changre of Districts). 
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SECRETARY OF COMMONWEALTH. 
Comml— Ion ■ j 

See JUSTICE OF THE PEACE (Commissions). 

SHERIFF. 

CompenMitloB^ 

See COUNTY (Costs), 

If service of subpoenas is made by constable or by private 
person, the fees are taxed in accordance with SherifTs fee 
bllU 36. 

Fee blU^— 

Act July 11, 1901, P. L*. 663. supersedes Act April 2, 1868, P.L. 
3, 36. 

SPECIAL ALLOCATUR. 
AJIowamce of^«- 

Special allowance must be had from C. P. for a writ of 
certiorari to an alderman in summary conviction for 
violation of Fish law of April 26, 1906. P. L. 310, 186. 

^Vhen reqolred/— 

See SUMMARY CONVICTION (Appeals). 
SPECIAL LEGISLATION. 
Localy— 

See TAXES (Lien Entry of). 

STATE CONSTABULARY. 
CompenMitlomi— 

Member of State Constabulary, being a salaried officer, is not 
entitled to fees for servingr warrant for his own use, nor as 
agrent for the Commonwealth, 142. 
Act of May 2, 1906, P. L. 861, is not a revenue mecusure, 142. 

STATE OFFICIALa 
Salariea^— 

See STATE CONSTABULARY (Compensation). 

STATE TAX. 

See RECORDER OF DEEDS (Duties of). 

See Register of Wills (Collection of State tax). 

STATUTE OF LIMITATIONS. 
Runmlnv ofy— 

Under Act March 31, 1860, P. L. 882, right of Commonwealth 
to prosecute, arises only on failure to pay when demand is 
made, and from that date statute begins to run, 41. 
Defendant had right to hold fees of his office until the 
question was determined by the Supreme Court .and until 
demand made of him, 41. 

STATUTORY LAWS. 
Effect of|— 

Where effect of statute is to subject defendant to personal 
liability, without personal service, it must be followed with 
reasonable strictness, 219. 
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8TRAT LAW. 

Notice of ftcarlms,— 

While there is no direction in the statute that notice of tire 
hearing before the viewers must be given yet it must be 
implied, 9». 

SUBPOENAS. 

Fees for service of,— 

See Sheriff (Fees). 

Act July 11 1901. P. Ii. 663 applies to service of subpoena ad 

testificandum, 36 

SUMMARY CONVICTION. 
Appcflilsy^ 

Act April 22, 1905, P. L. 284, authorizing appeals fron» 
summary conviction without special allowance of Court, Is 
unconstitutional, 167. 

Llcenaea (by ordlnancea)^*- 

Retail merchant cannot be convicted for violation of an 
ordinance which has not been transcribed into ordinance 
book, 266. 

Reqalsitea of records- 
See GAME AND FISH LAWS (Penalties). 

SUMMARY PROCEEDINGS. 
Triable before J P.y— 

See CONSTITUTIONAL LAW (Notice of intention or pur- 
pose in title of act.) 

SUMMONa 

Certlflcatlony— 

"A certified copy" means "a true and attested copy," 214. 

Retnm^— 

Not to be questioned in a collateral proceeding, 277. 

Service ofy^— 

Service upon agent of defendant (foreign corporation) in 
County where engaged in business is good under Act of April 
3 1903, P.L. 139, Section 2, Clause "a," 1. 

Judgment will be reversed where summons was not served by 
Constable in township where defendant resided, or the next 
constable most convenient to defendant, 179. 
Act March 20. 1810 directing summons to Constable of town- 
ship where defendant resides, &c., is not inconsistent with 
Act of July 9, 1901, 181. 

Where original return of service is defective and insufficient. 
It is duty of Justice on motion to permit filing of amended 
return, 214. Must conform to Clause *'E," Section I, Act 
July 9, 1901, P.L. 614, 219 

Service must fall where there is nothing to show an attempt 
to serve writ at defendant's residence. 219. 

Service "by handing a true and attested copy thereof to an 
adult member of his family, at his dwelling house" is suf- 
ficient, 277. 
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Tax collector of township, out of which a new boroufirh Is 
created, has exclusive authority to collect taxes assessed by 
the township authorities, 160. 

Salt OB Bomd^— 

See Com. v. Singrer, 56. 

SUPERIOR COURT 

Appeal (Siip«niedeaa)f— 

Appeal from Judgment directing: payment of money will not 
supersede an execution issued, unless taicen in Appellate 
Court, perfected and bail entered and writ to Appellate 
Court entered in Court below within three weeks from 
entry of Judgment, 96. 

Where Judgment was entered Augrust 6, 1906, and on August 
25, 1906 defendants filed bond In Court below (without sure- 
ties), togrether with affidavit, and later on same day execu- 
tion issued and writ of certiorari issued Augrust 28, 1906, and 
filed on same day in Court below. Held not to operate as a 
supersedeas, 95. 

SUPERVISORa 
Contracts,^ 

Contracts of every kind relating to the business of the 
township are made by the supervisors, 103. 

Poorer* of|— 

While supervisors have lost control of the streets, &c., of a 
newly created borough, It does not follow that they cannot 
collect the taxes which they assess, 164. 

\inaeB restrained/— 

Supervisors will be restrained from exercising control over 
streets, &c.. In newly-created boroughs, 164. 

TAXATION. 
Exemptiomy— 

See FORESTRY (Tax Rebate.) 

TAXES. 

Collection ofy-^- 

See SUPERVISORS (Powers of). 

Liens, entry ofy— 

There is no statutory provision for entering up lien for per- 
sonal tax, 191 

Act of June 4, 1901, merely extended legislative requirements 
of prior legislation, 223. 

Act 1850 applicable to Centre County held to be extended 
by Act of June 4, 1901, 223. 

One tax Hen is not divested by sale upon another tax lien 
unless paid in full out of its proceeds 223. 

TAX COLLECTOR. 
Authority of/«- 

Tax co'llector of newly erected borough has exclusive right 
to collect taxes levied and assessed by authority of the bor- 
ough, 160. 
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TOWNSHIPS. 

Bffect of ercAtlon of boro«sky— 

See EQUITY (Injunction.) 
Hlskwoyoy-— 

See SUPERVISORS (Powers of). 
JodinneBta asolnaty— 

See CONSTITUTIONAL LAW (Special Leglalatlon). 
See JUSTICE OF THE PEACE (Certificate). 

OAcer% poorer* ofy— 

See TAX COLLECTOR (Authority of). 
Ratea amd Levleo,*— 

Township has no power to levy and collect poll tax upon 
non-resident, 191. 

Taxes, Colleetlom of^<» 

An injunction restraining tax collector of township, out of 
which a new borough has been erected, will be refused. 160. 

TRESPASS. 
Action^— 

See JURISDICTION. J. P. (Consequential damagres.) 
Detention of Personal Property^i— 

Justice has Jurisdiction in Trover and Conversion of a $1.0t) 
bill. 264. 

Trover and converalon,-i- 

See ACTIONS (Trespass) 
TRIAL. 
Jnry^i— 

In trial by Jury before Justice, record must show that Jurors 
are qualified electors of township, etc., in which case K^ 
tried, 121. 

TROVER AND CONVERSION. 

Dlatlnsviahed from claim of damageay 

There is a distinction between a claim of damages for the 
detention of personal property, and the claim of the conver- 
sion of a $1.00 bill, 264. 

WILLS. 

Prolmte ofy— 

See REGISTER OF WILLS (Collection of State Tax.) 
WITNESSES. 
Feea of^«- 

See COSTS (What are). 
Sniileieney ofy— 

Summons Is sufficient if It gives notice to defendant when 

and where to appear. Not necessary to state what ward 

office of J.P. is located, 209. 

When retumabley-i- 

Summons by Justice must be made returnable not more than 

eight nor less than five days, 138. 

Day of issuance must be excluded, Ibid. 
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' Form of Adoption of a Child, under the Act of 

May 19, 1887, P. L 12^ 

To the Honorable, the Judges of the Court of Common Pleas 
of Montgomery County, Pennsylvania: 

The petition of Annie Gibson, of the borough of 
jenkintown, in said county, 

RESPECTFULLY REPRESENTS: 

That she is the wife of Joseph Gibson, residing in the 
borough of Jenkintown, aforesaid: 

That she is desirous of adopting Mary E. V. Thomas, 
a minor child of the age of about seven years; that the 
father of said minor child is unknown and, while the name 
of the mother of said child is understood to be Joseph- 
ine Thomas, yet her whereabouts are unknown to your 
petitioner: 

That the said minor child has, since June 2i, 1901, 
been in the custody of the Department of Public Health 
and Charities of the City of Philadelphia and has been 
maintained at its cost and expense during the whole 
of the said period; that for the period of three years the 
said minor child has been entrusted by the said Depart- 
ment of Charities to the custody of your petitioner, its 
board and maintenance, however, being paid by the said 
Department; and that your petitioner has reared the 
child with the effect that a strong attachment now exists 
between her and the said child. 

That you petitioner appends to this petition a cer- 
tificate of the said Department of Public Health and 
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Charities of the said City of Philadelphia, certifying its 
consent to the proposed adoption. 

Your petitioner will perform all the duties of a par- 
ent toward the said minor and prays your Honorable 
Court to order and decree that the said Mary E. V. 
Thomas shall assume the name of your petitioner and 
have all the rights of a child and heir of your petitioner 
and be subject to the duties of such child. 

ANNIE GIBSON. 



vania, ) 

> ss ' 
Tomery, j 



State of Pennsylvc 
County of Montgc 

Annie Gibson, the petitioner above-named, being 
duly affirmed according to law, deposes and says that 
the facts set forth in the foregoing petition are true and 
correct to the best of her knowledge and belief. 



Affirmed and subscribed to 

before me this 19th day of y Annie Gibson. 
. October, 1906. 



:) 



JOSEPH G. TRANK, (N.r. Seal.) 

Notary Public, 
Commission expires Jan. 18, 1909. 



State of Pennsylvania, I 
County of Montgomery, j 

Commora Holland and Rose Robinson, being duly af- 
firmed according to law, say that they are well acquainted 
with Annie Gibson, the petitioner within named; that she 
is a person of good moral character, and that they be- 
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lieve the welfare of the said Mary E. V. Thomas will be 
promoted by the. adoption as prayed for. 



Aflfirmed and subscribed 
before me this loth day 
December, 1906. 



•■) 



Rose Robinson. 
Commora Holland. 



JOSEPH G. TRANK. (N.P. Seal.) 

Notary Public, 
Commission expires Jan. 18, 1909. 



I, Joseph Gibson, husband of Annie Gibson, the pe- 
titioner, above named, do hereby consent to the adoption 
as prayed for and join in the prayer of the petition. 

JOSEPH GIBSON. 



PUBLIC HEALTH AND CHARITIES, CITY HALL, 
PHILADELPHIA. 

Nov. 12, 1906. 

The Department of Public Health and Charities of 
the City of Philadelphia hereby consent to the adoption 
of Mary E. V. Thomas, (colored), who has been in their 
custody since June 21, 1901, age about 7 years. 

WM. J. KERNS, 
Assistant Director. 
Theo. P. Rees — Visitor of Children. 
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DECREE. 



And now, towit: January 7, 1907, upon consideration 
of the foregoing petition, and it appearing to the Court 
thereby that the welfare of the said minor child will be 
promoted by such adoption and that the Department of 
Public Health and Charities of the City of Philadelphia, 
which has maintained the child during recent years, hav- 
ing consented thereto, the prayer of the petition is granted 
and it is ordered and decreed that Mary E. V. Thomas 
shall assume the name of Mary Gibson, and henceforth 
have all the rights of a child and heir of said Annie Gib- 
son and be subject to the duties of such child. 

By the Court, 

H. K. WEAND. 



To render a man liable on his promise to pay for 
goods not necessaries ordered by his wife, it is held, in 
Shunian v. Steinel (Wis.) 7 L.R.A. (N.S.) 1048, that she 
must have purported to act as his agent in making the 
purchase, so that his promise is a ratification of her act. 

The power of a woman, after discoverture, to ratify 
a note which was executed by her during coverture, and 
was void because not for a debt for the paynjent of which 
she could contract, is denied in Gilbert v. Brown, (Kv.) 7 
L.R.A. (N.S.) 1053. 
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Form of Bond Required to be Filed by Petitioners 
for the Laying Out of Roads, Etc., in the Com- 
monwealth of Pennsylvania, Under the Act of 
April 4, 1907, P. L 44: 

KNOW ALL MEN BY THESE PRESENTS, 
That we, George C. Blattner, Principal, and John Blatt- 
ner, Surety, are held and firmly bound unto the County 
of Montgomery, in the State of Pennsylvania, in the sum 
of One Hundred Dollars lawful money of the United 
States, to be paid to the said County of Montgomery, its 
successors and assigns; to which payment well and truly to 
be made, we do bind ourselves, our heirs, executors and 
administrators, jointly and severally, firmly by these 
presents. 

SEALED with our seals. DATED the 19th day of 
June, A. D., 1907. 

WHEREAS, a petition has been filed in the Court 
of Quarter Sessions of the Peace, in and for the County 
of Montgomery, Pa., for the appointment of a jury to 
lay out a public road in the Township of Worcester, said 
County of Montgomery, and assess damages according 
to law for the oj>ening thereof; said proposed public road 
being described as follows: 

To begin at a point marked by an iron pin in a pub- 
lic road, leading from the Skippack Road to the Town- 
ship line road, dividing the Townships of Norriton and 
Worcester, between lands of John Blattner on the one 
side and John Blattner on the other side; said point of 
beginning being at an iron pin in an angle in said road, 
three hundred and fifty-two and twenty-five hundredths 
feet southeastward from line between lands of Lewis 
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Printz and John Blattner, and extending thence to a point 
marked by an iron pin in another public road, known as 
the Whitehall road, at a point five hundred and fifty-nine 
and one-tenth feet southwestward from a line dividing the 
lands of George Blattner and Reuben Scheffey; said points 
of beginning and epding being described with reference 
to the middle line of said proposed road. 

NOW, The Condition of this Obligation is Such — 
That if the above bounden shall pay the Viewers and all 
costs of said proceedings, then this obligation to be void; 
otherwise to be and remain in full force and virtue. 



Signed, sealed and delivered] 

in the presence: ( George C. Blattner, (Seal.) 

John Smith, \ John Blattner, (Seal.) 

Frank Jones, 
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Form of Petition Under the Act of April 17, 190^, 
P. L 183, Praying the Court to Determine the 
Amount of Annual License Tax or Fee to be Paid 
by Telegraph Company to a Borough Through 
Which its Lines Pass : 

IN THE COURT OF COMMON PLEAS OF MONT- 
GOMERY COUNTY, PENNA. 

To the Honorable, the Judges of said Court: 
The petition of the Lehigh Telegraph Company 

RESPECTFULLY REPRESENTS: 

That your petitioner is a corporation duly organized 
and existing under the laws of the State of Pennsylvania, 
as a Telegraph Company, having been organized April 
18, 1878, and has paid to the Commonwealth of Penn- 
sylvania, all taxes charged by Legislative enactment 
upon the value of its poles, and wires erected and main- 
tained in the Borough of Norristown and elsewhere in 
the State of Pennsylvania, the same being included in 
and represented by its capital stock and upon the gross 
receipts derived from the use of all of said poles and 
wires, and further that it has accepted the Act of Con- 
gress approved July 24, 1866, and the amendments and 
supplements thereto and the Acts of Congress defining 
post roads and post routes. 

That the Burgess and Town Council of the Bor- 
ough of Norristown is a Borough duly incorporated un- 
der the laws of the State of Pennsylvania, and is situated 
in Montgomery County, Pennsylvania. 

That your petitioner has lawfully erected and main- 
tained prior to the year 1899 and continuously to the pres- 
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ent time, one hundred and fifteen poles upon which it 
has strung wires in the said Borough of Norristown; 
that the said poles and wires were erected and have been 
at all times and are now used and operated under the 
said Acts of Congress and that the highways upon which 
said poles are erected and operated are post roads and 
post routes within the meaning of the said Acts of Con- 
gress, arid are part of an Inter-state Telegraph system, 
running into and through nearly every city of the United 
States, ?nd connecting with submarine cables from the 
United States to Europe and other foreign countries and 
that messages transmitted over such telegraph lines main- 
tained by the said poles and wires in the said Borough of 
Norristown are instruments of commerce between the 
several states of the United States and foreign countries 
and are interstate and international commerce; that the 
said poles are well and properly constructed and are 
erected and the wires thereon well and properly strung, 
and the same are and have been at all times regularly in- 
spected by your petitioner and kept in good order and 
condition, and no complaints concerning the same have 
been at any time made by the said Borough of Norris- 
town. 

That on the loth day of November, A.D., 1896, an 
ordinance duly passed by the Burgess and Town Council 
of the Borough of Norristown was duly approved by the 
Burgess of said Borough, providing for the payment of a 
yearly license fee of one dollar for each wooden pole oc- 
cupying or being upon the public highways of said Bor- 
ough. A copy of said ordinance is hereto attached and 
marked Exhibit "A." 

That demand has been made by the said Burgess 
and Town Council of the Borough of Norristown upon 
the Postal Telegraph-Cable Company to make payment 
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of a license fee for the years 1899 to 1906 inclusive, of 
one hundred and fifteen dollars per year, or a total of nine 
hundred and twenty dollars, being the poles of your pe- 
titioner. 

Your i>etitioner further avers that the license tax im- 
posed upon it by said ordinance is designed and intended 
to provide revenue by taxation for the general expenses 
of said Borough of Norristown; that no other object than 
this exists or has at any time existed for such regulations; 
that the Borough of Norristown is under no expense 
whatever and has not been at any time before, during or 
alter the period above mentioned under any expense of 
any kind or nature whatsoever in inspecting and regulat- 
ing the said poles, nor is the said Borough under any 
other expense to be reasonably anticipated by reason or 
on account of the said poles. 

Your petitioner further avers that even if the said 
plaintitT did make an inspection, supervision and regula- 
tion of said poles, the actual cost thereof, together with 
all other reasonable measures or precautions which might 
or could be required to be taken by said Borough for the 
safety of its citizens and the public, would not exceed the 
sum of two cents per pole per annum, for which reasons 
your petitioner has refused to make payment of said li- 
cense tax. 

Wherefore your petitioner presents this petition 
under the provisions of the Act of April 17, 1905, P.L. 
183, and prays your Honorable Court to determine the 
amount of annual license tax or fee which should be paid 
to the Burgess and Town Council of the Borough of Nor- 
ristown, in order to properly compensate it for the nec- 
essary cost of the services performed, and further prays 
your Honorable Court to issue a citation to the Borough 
of Norristown, commanding it to appear and answer 
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your petitioner at a time named, and to abide by and obey 
the order of the Court. 

And your petitioner will ever pray, etc. 

LEHIGH TELEGRAPH COMPANY, 

By Wm. H. Baker, Vice President. 

Attest: Thos. E. Fleming, Secretary. 



State of New York, 1 
County of New York, j 

Wm. H. Baker, being duly sworn accoraing to law, 
deposes and says that he is the Vice President of the Le- 
high Telegraph Company, the above-named Petitioner, 
and that the facts set forth in the foregoing petition are 
just and true, according to the best of his knowledge, in- 
formation and belief. 

Sworn and subscribed to before 

me this^ 4th day of February, ^ Wm. H. Baker. 
A.D., 1907. 

THEODORE L. CUYLBR, JR., 
Notary Public Kings County. 
Certificate filed in N. Y. Co. 



} 



EXHIBIT "A." 
Copy of Ordinance passed by the Town Council of 
the Borough of Norristown and approved by the Burgess 
thereof Nov. 10, 1906, imposing pole inspection fees. 

(Here set forth ordinance.) 
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Attachment Proceedings under the Act of Assembly, 
July 12, 1842, P. L. 339, Sec. 27. 



APPLICATION OF PLAINTIFF. 



State of Pennsylvania, 1 ^^, 
Montgomery County, 

. Before Amos O. Allabach, Esq., Justice of the Peace, 
in and for said county, residing in Hatfield Township. 

Charles Search v. James Curly: 

Charles Search, above-named, being duly affirmed, 
according to law, doth depose and say that James Curly, 
above-named, has for some time past pastured forty head 
of cattle belonging to him upon the farm of Samuel 
Turner, residing in said Township of Hatfield, near the 
county line of Bucks County, and that although no sales 
of said cattle have been made by him, he has driven or, 
caused to be driven away secretly at night time ten head 
of cattle within the past week, but no one knows to what 
place they have been driven, or where they are being se- 
creted, and when asked concerning the same, the said 
James Curly gives evasive replies, or states that he does 
not know where they are. 

The drivers have informed affiant that they have 
been employed to drive the remaining cattle away at 
night time during the coming week. 

Your affiant believes that the said James Curly is 
about to remove the said remaining cattle from the 
County of Montgomery, with intent to defraud his credi- 
tors. 

Affiant further avers that his claim against said James 
Curly, or balance thereof, over and above all discounts 
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which he, the said James Curly, def^dant, may have 
against him, is two hundred and fifty dollars. 



Affirmed and subscribed to i 

before me this ist day of > Charles Search. 
October, A.D., 1907. J 

AMOS O. ALLABACH. (Official Seal.) 

Justice of the Peace. 
My commission expires 1st Monday of May, 1900. 



Note. — Affidavit must be in form prescribed by Act, 
and must contain averment of fraud, or facts inducing be- 
lief of fraud. 

Swick, Vail & Co. v. GrifTs, 2 D.R., 550. (1893). 

Gates V. Bloom, 30 W.N.C., 127. (1892). 

Attachment issues only against goods capable of 
manual seizure. 

Wolbert v. Fackler, 32 Pa. 452. (1859). 

Griffiths V. Hughes, 6 Pa., CC. 534. (1889). 

Attachment under Sec. 27, Act July 12, 1842, P.L. 
339, cannot issue against a citizen of another state. 

Howard v. Joice, 4 Leg. Gaz., 30. (1872). 

Security must be in double amount of claim. 

Swick, Vail & Co. v. Griffs, 2 D.R., 550. (1893). 

Proceedings will be quashed if there be but one 
surety. 

Spettigue v. Hutton, 90 Pa. C.C, 156. (1889). 

Act May 29, 1879, P.L. 194, enlarging jurisdiction 
of J. P. from $100 to $300 embraces Sec. 27 of Act July 
12, 1842, P.L. 339. 

Jacoby v. Shafer, 105 Pa., 610. (1884). 
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BOND. 

Know all men by these presents that we, Charles 
Search, principal, and George Aiman and Ernest Quick, 
sureties of the Township of Hatfield, County of Mont- 
gomery, and State of Pennsylvania, are held and firmly 
bound jointly and severally unto James Curly, of the 
Township of Hatfield aforesaid, in the sum of five hundred 
dollars, lawful money of the United States, to be paid to 
the said James Curly, his certain attorney, executors, ad- 
ministrators or assigns; to which payment well and truly 
to be made and done, we do bind ourselves and each of us 
our and each of our heirs, executors and administrators 
jointly and severally by these presents. Sealed with our 
seals and dated the first day of October, A.D., 1907. 

Whereas, the said Charles Search has this day 
made application to Amos O. Allabach, Esq., 
a Justice of the Peace, in and for said County of Mont- 
gomery, for the issuance of an attachment against the said 
Jafnes Curly in a certain action brought by the said Charles 
Search against the said James Curly for a debt not 
exceeding $300.00, alleged to be due on a cer- 
tain promissory note, of two hundred and fifty 
dollars of said James Curly, dated June 29, 1907, payable 
three months after the date thereof, in which action the 
said Charles Search has made proof by his affidavit bear- 
ing even date herewith, that the said James Curly is 
about to remove certain property from the County of 
Montgomery with intent to defraud his creditors and 
that the claim of the said Charles Search in the said ap- 
plication mentioned over and above all discounts, which 
the defendant may have against him, is two hundred and 
fifty dollars. 

Now the condition of this obligation is such that 
in case the said plaintiff shall fail to recover a judgment 
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of at least one-half the amount of his claim, he shall pay 
to the defendant his damages for the wrongful taking of 
any property over and above an amount suflFcient to satisfy 
the judgment and costs, and that if the said plaintiff shall 
fail in his action, he shall pay to the said defendant his 
legal costs and all damages which he may sustain by reason 
of said attachment, then this obligation to be void and of 
no effect, otherwise to be and remain in full force and 
virtue. 



Signed, Sealed and delivered in 
presence of us. 

John Clemens. 
Geo. Watson. 



Charles Search [Seal.] 
George Aiman [Seal.] 
Ernest Quick. [Seal.] 



Foregoing bond with sureties approved this ist day 
of October, A. D., 1907. 



AMOS O. ALLABACH, (Official Seal). 
Justice of the Peace. 
My commission expires first Monday of May, 1909. 
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Form of Attachment 

Commonwealth of Pennsylvania, 
County of Montgomery, 



[ ss: 



To John Doe, Constable of Hatfield Township, or to the 
next Constable of said County, most convenient to 
defendant, 

GREETING: 

We command you that you attach James Curly, by 
all and singular his goods and chattels in whosoever 
hands or possession the same may be found, within the 
said County of Montgomery, so that he be and appear on 
the 5th day of October, A.D., 1907, at ten o'clock, in the 
forenoon before Amos O. Allabach, one of our Justices 
of the Peace, in and for said County, at his office, about 
one mile N. E. of Lansdale, said county, to answer Charles 
Search in a plea of debt, or demand arising from contract 
either express or implied, wherein the said plaintiff claims 
the sum of two hundred and fifty dollars. 

Witness our said Justice, who hath hereunto sub- 
scribed his name and affixed hiS" official seal the ist day 
of October, A.D., 1907. 

AMOS 0. ALLABACH. (SEAL.) 
Justice of the Peace. 
My connnission expires ist Monday of May, 1909. 

RETURN OF THE CONSTABLE. 

By virtue of the within attachment, on the third 
day of October, A.D., 1907, I attached 30 head of cattle. 
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1 horse and wagon, harness and road cart of the defend- 
ant, to whom I delivered a true copy of said attachment, 
and an inventory of the goods attached. I also return 
that the defendant has given Bond for the forthcoming 
of the said goods, to answer any execution in this suit. 
(Bond hereto annexed.) 

JOHN DOE, Constable. 

FORTHCOMING BOND. 

KNOW ALL MEN BY THESE PRESENTS, That 
we, James Curly, principal, and Richard Roe, surety, 
are held and firmly bound unto Charles Search, 
in the sum of five hundred dollars, lawful 
money, of the United States of America, to be paid 
to the said Charles Search, his certain attorney, execu- 
tors, administrators, or assigns, to which payment 
well and truly to be made, we and each of us do bind our- 
selves and each of us, our and each of our heirs, execu- 
tors and administrators, firmly by these presents. 

SEALED with our seals. DATED the 3d day of 
October, A.D., 1907. 

WHEREAS, John Doe, Constable of Hatfield Town- 
ship, in the County of Montgomery, by virtue of a Writ 
of Attachment issued by Amos O. Allabach, Esq., one 
of the Justices of the Peace in and for said County, at 
the suit of the said Charles Search against the said James 
Curly, for the sum of two hundred and fifty dollars, 
claimed by the said Charles Search, has attached 30 head 
of cattle, I horse and wagon, harness and road cart, of 
the said James Curly. 

NOW, THE CONDITION OF THIS OBLIGA- 
TION IS SUCH, That if in the event of the said Charles 
Search recovering judgment against the said James Curly 
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in the said attachment suit, he, the said James Curly, shall 
pay the amount of the said judgment with interest and 
costs at the expiration of the stay of execution given by 
law to freeholders, or if he shall surrender up the said 
property attached, to any officer having an execution 
against him on such attachment, th|en this obligation 
to be void, or else to be and remain in full force and virtue. 



Sealed and dehvered in 
the presence of: 

John Doe, Constable. 



James Curly, (Seal.) 
Richard Roe, (Seal.) 



An attachment under the Act of July 12, 1842, shall 
be made returnable not less than two nor more than four 
days from the date thereof, and shall be served by the 
Constable to whom the same^ shall be directed^ by attach- 
ing so much of defendant's property, not exempt by law, 
from sale upon execution, as will be sufficient to pay the 
debt demanded, and by delivering to him a copy of the 
said attachment, and an inventory of the property at- 
tached, if he can be found in the county, and if not so to 
be found, then by leaving a copy of the same at his place 
of residence, with some adult member of his family, or 
the family where he shall reside, or if he be a non-resident 
of the county and cannot be found, then by leaving a copy 
of said attachment and inventory with the person in whose 
possession the said property may be. — Act of July 12, 
1842, P.L., 339, Section 28. 

The proceedings will be set aside on certiorari if the 
attachment is not made returnable, not less than two nor 
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more than four days from the date thereof. Mochamer 
V. VVenner, i Luz. L. Reg. 695, (1872.) 

If the defendant cannot be found in the County, the 
return must be in the following form: 

By virtue of the within attachment, on the 3d day of 
October, A.D., 1907, I attached thirty head of cattle, one 
horse and wagon, harness and road cart of the defendant, 
and left a copy of the same at his place of residence, with 
Jane Curley, wife of defendant, adult member of his fam- 
ily. 

JOHN DOE, Constable. 



The record of the Justice of the Peace should show 
that a Constable was either sworn or affirmed to his re- 
turn, and, therefore, the return on pages 15 and 16, as 
well as the last above-mentioned, should have the follo\v- 
ing ending. 

Return (as above). 

Affirmed and subscribed to '\ 

before me, this 3rd day > JOHN DOE. 

of October, A.D., 1907. ) 

AMOS 6. ALLABACH, (Official Seal), 

Justice of the Peace- 
My commission expires 1st Monday of May, 1909. 



If such attachment shall be returned personally 
served upon the defendant, at least two days before the 
return day thereof, the Alderman or Justice shall on the 
return day proceed to hear and determine the same in the 
same manner as upon a summons returned personally 
served; but if the same shall not have been so served, the 
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Alderman or Justice shall issue a summons against the 
defendant, returnable as summonses issued by Justices of 
the Peace are now by law returnable; and if the said sum- 
mons shall be returned personally served or by leaving 
a copy at the residence of the defendant, or that the de- 
fendant, after diligent inquiry, cannot be found in the 
County, then, in either case, the Alderman or Justice of 
the Peace shall proceed to hear and determine the cause 
in the same manner as upon a summons personally served. 
Act of July 12, 1842, P.L. 339, Sec. 30. 

A landlord is entitled to rent up to the day of attach- 
ment. Morgan v. Moody, 6 W. & S., 333, (1843). 

An execution on a judgment on attachment under 
this Act is subject to the exemption law, if the original 
judgment was on a contract. Waugh v. Burket, 3 Gr., 
319, (1861.) 

The provisions of the Act as to service of summons 
must be strictly followed. Roberts v. Wright. 2 Pa. C. C. 
17s, (1886.) Spettegile v. Hutton, 9 Pa., C. C, 156, 
(1889). 

A justice has no power to summon garnishees or to 
determine the interests of third persons in the property 
seized. Jackson v. Bradley, i D. R. 695, (1892). 

Any defendant *against whom a judgment shall have 
been rendered in any case where the attachment or sum- 
mons shall not have been personally served may, within 
thirty days after the rendition of the same, apply to the 
Alderman or Justice rendering the same, for a hearing of 
the matter, and if he, or some other person knowing the 
facts, shall for him, make an affidavit, setting forth that 
he has a just defense to the whole, or part of the plain- 
tiff's demand, it shall be the duty of the Alderman or Jus- 
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tice to open the judgment and give notice to the plaintiff 
of the time when he will hear the parties, which time shall 
be not less than four nor more than eight days distant. 

On the said hearing the justice shall proceed in the 
manner directed in the thirtieth section of this Act. Act 
of July 12, 1842, P.L., 339, Section 31. 

This section has exclusive reference to attachments 
and sunmionses issued under the personal provisions of 
the Act of 1842, and does not, in any case, apply to suits 
instituted before justices under the Act of 1810, March 
20, 5 Sm. L., 161; Whitehead v. Gillespie, i Phila., 515, 
(1854.) 
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Constable's Return 

The constable shall state specifically in his return the 
manner in which he shall have served such attachment, 
and it shall be his duty to tak^ the property attached into 
his possession, unless the defendant, or some other person 
for him, shall enter into a bond, with sufficient surety, in 
the penalty of double the amount of the claim, conditioned 
that, in the event of the plaintiff recovering judgment 
against him, he will pay the debt and costs, at the expira- 
tion of the stay of execution given by law to freeholders, 
or that he will surrender up the property attached to any 
officer having an execution against him, on any judgment 
recorded in such attachment. 

Act July 12, 1842, P. L. 339, Sec. 29. 

The constable, in his return, must state specifically 
what he has attached, and the manner in which he has 
executed his writ: Wolber v. Fackler, 32 Pa., 452, (1859): 
Brown v. Hotchkiss, 2 Luz. 1.. Reg., 93, (1873); Maraski 
V. Stegmaier, 4 Kulp, 444, (1887). 

Property attached and duly prosecuted to judgment 
and sale passes the title thereto, notwithstanding a sale 
previously made, upon another constable's execution lev- 
ied subsequent to the attachment: Harbison v. McCart- 
ney, I Gr., 172, (1854.) 

Where the constable neither took the money nor de- 
manded a bond, a judgment for the plaintiff cannot be 
sustained: McNamara v. Roderick, i D.R., 610, (1892.) 

In an attachment before a justice, under the Act of 
July 12, 1842, an affidavit charging fraud on the part of 
defendant, and that he is about to remove from the State, 
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IS sufficient to give the justice jurisdiction, where the affi- 
davit of claim follows the general wording of the Act. 

Kelley v. Bradley, 34 Pitts., 16; 17 York 41. 



FORM OF DOCKET ENTRIES 



Charles Sciircli 

V. 

James Cvrley. 



COSTS. 

Jvatlcet 

Affidavit I .30 

Entering ac- 
tion 25 

Enterl'grbond .50 
Attachment. . .36 

Return 26 

Hearing: 60 

Two oaths . . .20 
Execution ... .30 

Return 15 

Receivi'fi: and 
payi'fi: over 2.50 

15.80 

See Act May 28, 
1893, P.L. 117. 



CoBstablet 

Executlner at- 
tachment.. .1 .50 

Mlleagre 12 

Serving: exe- 
cution 50 

Mileage 12 

Takl'g inven- 
tory 68 

Advertisingr. . 1.00 

Selllngr eroods 6.00 

18.92 

114.22 

See Act Feb. 17, 
1899. P.L. 8. 



Attachment. Oct. i, 1907. Plaintiff, 
Charles Search, appears and makes affi- 
davit that the defendant, James Curly, 
is justly indebted to him in the sum or 
Two Hundred and Fifty Dollars over 
and above all discounts which he, the 
said James Curly, defendant, may have 
against him upon a promissory note, dated 
June 29, 1907, payable three months 
after the date thereof, and that said de- 
fendant is about to remove certain per- 
sonal property, consisting of a lot of 
cattle from the County of Montgomery, 
with intent to defraud his creditors. 
Same day, (October i, 1907), bond 
in the sum of $500.00, with approved 
sureties, filed, and an attachment issued 
and directed to John Doe, Constable, 
returnable October 5, 1907, at 10 
o'clock, a. m. 

October 3, 1907, John Doe, Con- 
stable, returned on affirmation, "By vir- 
tue of the within attachment, on the 
Third Day of October, A.D., 1907, I at- 
tached 30 head of cattle, i horse and 
wagon, harness and road cart, of the de- 
fendant, to whom I delivered a true copy 
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of said attachment and an inventory, of 
the goods attached. I also return that 
the defendant has given bond for the 
forthcoming of said goods to answer 
any execution in this suit." 

Constable also returned forthcom- 
ing bond of defendant, with surety. 

October 5, 1907, hearing at 10 a. 
m. Parties present. Plaintiff, Charles 
Search, affirmed, presents promissory 
note of defendant for $250.00, dated 
June 29, 1907, payable in three 
months, due September 29, 1907, and 
states that defendant, James Curly, 
has neglected to pay said note, 
and immediately upon demand being 
made, proceeded to remove certain cat- 
tle from the county and was about to 
remove the remainder therof; that very 
little if any property of any kind will 
remain after removal of all said cattle. 
(Note testimony of witnesses for plain- 
tiff, if any.) 

Defendant, James Curly, affirmed, 
admits debt, but denies that he had any 
fraudulent intent in removing his prop- 
erty out of the county. He could not, 
however, give a satisfactory explana- 
tion of his actions, and did not deny 
ownership of said cattle. (Note testi- 
mony of witnesses for defendant, if any). 

Now, October 5, 1907, after hear- 
ing proofs and allegations, judgment 
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publicly given in favor of plaintiff and 
against defendant for the sum of $250.25 
and costs of suit. 

And now, October 26, 1907, execu- 
tion issued to John Doe, Constable, re- 
turnable November 15, 1907. 

November 15, 1907, execution re- 
turned ^'levied on the goods attached, 
sold the same and money paid into of- 
fice of justice." 



ATTACHMENT AGAINST NON-RESIDENT. 

It shall be the duty of any alderman or justice of the 
peace, for any claims not exceeding one hundred dollars, 
to issue an attachment against any defendant, on the ap- 
plication of the plaintiff, in any case where, by the provis- 
ions of any law now existing, or hereafter to be passed, 
no capias can issue, upon proof by the affidavit of the 
plaintiff, or some other person or persons, to the satisfac- 
lion of the alderman or justice of the peace, that the de- 
fendant is a non-resident of this commonwealth, which af- 
fidavit shall also si>ecify the amount of the plaintiff's claim, 
or the ^alance thereof, over and above all discounts which 
the defendant may have against him: Provided, That be- 
fore such attachment shall issue, the plaintiff, or some one 
in his behalf, shall execute a bond in at least double the 
amount of the plaintiff's claim, with good and sufficient 
security, conditioned that, in case the plaintiff shall fail to 
recover a judgment, at least of one-half the amount of his 
claim, he shall pay to the defendant his damages for the 
wrongful taking of any property over and above an 
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amount sufficient to satisfy the judgment and costs, and 
that if the plaintiff shall fail in his action, he shall pay to 
the defendant his legal costs, and all damages which h^. 
may sustain by reason of said attachment. Act May 8, 
1874, P.L., 123, Sec. I. 

Omission of this proof from the affidavit is ground for 
a motion to quash. Bollinger v. Gallagher, 144 Pa., 205, 
(1892.) 

The Act of 1879, July 7» P-L., 194, supra, 51, provid- 
ing that justices of the peace shall have concurrent juris- 
diction with the Courts of Common Pleas of actions aris- 
ing from contracts, to the extent of $300, does not repeal 
the Act of May 8, 1874. 

Pepper & Lewis Dig., Vol. i, 2581. 



Application of Plaintiff, Act May 8, 1874, 
P. L. 123, Section i 



Ivania, ) 
bounty, j 



(Attachment proceedings.) 

State of Pennsyh 
Montgomery County, 

Before Ellwood Ploot, Esq., Justice of the Peace, in 
and for said County, residing at West Point, Up- 
per Gwynedd Township. 
Samuel Heebner v. Charles Brady. 

Samuel Heebner, above-named plaintiff, being duly 
affirmed according to law, doth depose and say that 
Charles Brady, above-named defendant, is a non-resident 
of the Commonwealth of Pennsylvania, and is indebted to 
him, the said Samuel Heebner, plaintiff, in the sum of 



Digitized by 



Google 



26 APPENDIX 

Seventy-five Dollars, over and above all discounts which 
the said Charles Brady, defendant, may have against hini. 

-iVfifirmed and subscribed 

to before me this 21st . ^ , tt 1 

J f T- 1 X ) Samuel Heebner. 

day of February, A. 

D., 1908. 

ELLWOOD HOOT, (Official Seal), 

Justice of the Peace. 
My commission expires first Monday of May, 1910. 



BOND. 

KNOW ALL MEN BY THESE PRESENTS, That 
we, Samuel Heebner, Principal, and W. L. Beam and J. A. 
Heebner, Sureties, of the Township of Upper Gwynedd, 
County of Montgomery, and State of Pennsylvania, are 
held and firmly bound, jointly and severally, unto Charles 
Brady, of the City of Camden, State of New Jersey in the 
sum of One Hundred and Fifty Dollars, lawful money of 
the United States, to be paid to the said Charles Brady, 
his certain attorney, executors, administrators or assigns; 
to which payment well and truly to be made and done w^c 
do bind ourselves and each of us, our and each of our heirs, 
executors and administrators, jointly and severally, by 
these presents. 

SEALED with our seals. DATED the 21st day of 
February, A.D. 1908. 

Whereas, the said Samuel Heebner, Plaintiff, has this 
day made application to Elwood Hoot, Esq., Justice of 
the Peace, in and for said County of Montgomery, for the 
issuance of an attachment against the said Charles Brady, 
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non-resident, Defendant, in a certain action brought by 
the said Samuel Heebner, Plaintiff, against the said 
Charles Brady, Defendant, for a debt of Seventy-five Dol- 
lars, alleged to be due from the said Charles Brady, De- 
fendant, unto the said Samuel Heebner, Plaintiff, whereof 
the said Samuel Heebner, Plaintiff, has made proof of his 
affidavit bearing even date herewith. 

NOW THE CONDITION OF THIS OBLIGA- 
TION IS SUCH, That if in case the said Samuel Heeb- 
ner, Plaintiff, shall fail to recover a judgment at least of 
one-half the amount of his claim, he shall pay to Charles 
Brady, defendant, his damages for the wrongfully taking 
of any property over and above an amount sufficient to 
satisfy the judgment and costs, and that if Samuel Heeb- 
ner, Plaintiff, shall fail in his action, he shall pay to the 
Defendant his legal costs, and all damages which he may 
sustain by reason of said attachment, then this obligation 
to be void and of no effect, otherwise to be and remain in 
full force and virtue. 



Signed, sealed and deliv- 
ered in the presence 
of us: 

John Smith, 
Harry Jones. 



Samuel Heebner, (Seal,) 
W. L. Beam, (Seal.) 

J. A. Heebner, (Seal.) 



Bond, with sureties, approved this 21st day of Febru- 
ary, A.D. 1908. 

ELLWOOD HOOT, (Official Seal), 

Justice of the Peace. 
My commission expires first Monday of May, 1910. 
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FORM OF ATTACHMENT. 
Commonwealth of Pennsylvania, | 
Montgomery County, j 

To James Moyer, Constable of Upper Gwynedd 
Township, or to the next Constable of said 
County, most convenient to defendant, 

GREETING: 

We command you that you attach Charles Brad\, 
by all and singular his goods and chattels, in whosesoever 
hands or possession the same may be found, within the 
said County of Montgomery, so that he be and appear on 
the 24th day of February, 1908, at 10 o'clock in the fore- 
noon, before Ellwood Hoot, one of the Justices of the 
Peace in and for said County, at his office, in the Village 
of West Point, Upper Gwynedd Township, nearly oppo- 
site the Post Office, said County, to answer Samuel Heel>- 
ner in a plea of debt or demand arising from contract, 
either express or implied, wherein Samuel Heebner, plain- 
tiff, claims the sum of Seventy-five Dollars. 

Witness our said Justice, who hath hereunto sub- 
scribed his name and affixed his offcial seal the 21st day 
of February, A.D., 1908. 

ELLWOOD HOOT, (Official Seal), 

Justice of the Peace. 
My commission expires first Monday of May, 1910. 



RETURN OF THE CONSTABLE. 

By virtue of the within attachment, on the 22d day 
of February, 1908, I attached One bay horse, One sorrel 
horse, One two-seated surrey, One set double harness and 
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Two blankets of the defendant, to whom I delivered a 
true copy of said attachment with an inventory of the 
property attached, service thereof having been made by 
me by handing a true and attested copy thereof to him 
personally. 

I also return that defendant has given Bond condi- 
tioned for the payment of the debt or the surrender of the 
property attached. 

(Bond hereto annexed.) 

So answers JAMES MOYER, Constable. 

(Affidavit.) 

An attachment levied under this Act can be levied 
only upon goods capable of manual seizure by the officers. 
Pratt V. Mosser, i Leh. V. 178. (1886.) 
Griffith v. Hughes, 6 Pa., C. C, 534. (1889.) 
The Act does not require the inventory and attach- 
ment to be served at the same time; it is suificient il they 
are ser\'ed upon the same day. 

Steckel v. Dazien, 2 Leh. V. 416. (1887.) 



FORTHCOMING BOND. 

KNOW ALL MEN BY THESE PRESENTS, That 
we, Charles Brady, principal, and James Long, surety, 
are held and firmly bound unto Samuel Heebner in the 
sum of One Hundred and Fifty Dollars, lawful money of 
the United States, to be paid to the said Samuel Heebner, 
his certain attorney, executors, administrators or assigns; 
to which payment well and truly to be made, we and each 
of us do bind ourselves and each of us, our and each of 
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our heirs, executors and administrators, firmly by these 
presents. 

Sealed with our seals this 22d day of February, 
A.D., 1908. 

WHEREAS, James Moyer, Constable of Upper 
Gwynedd Township, in the County of Montgomery, Pa., 
by virtue of a writ of attachment issued by Ellwood Hoot, 
Esq., one of the Justices of the Peace in and for said 
county, at the suit of the said Samuel Heebner against the 
said Charles Brady for the sum of Seventy-five Dollars 
claimed by the said Samuel Heebner, has attached 
one bay horse, one sorrel horse, one two-seated surrey, 
one set double harness and two blankets of defendant. 

NOW, THE CONDITION OF THIS OBLIGA- 
TION IS SUCH, That if, in the event of the said Samuel 
Heebner, the plaintiff, recovering judgment against him, 
the said Charles Brady, defendant, he, the said 
Charles Brady, defendant, shall pay the debt and 
costs at the expiration of the stay of execution given by 
law to free-holders, or if he, the said Charles Brady, de- 
fendant, shall surrender up the property attached to any 
officer, having an execution against him on any judgment 
recovered in said attachment, then this obligation to be 
void, or else to be and remain in full force and virtue. 



Sealed and delivered in 
the presence of 
Chas. Mann. 

JAMES MOYER, 
Constable. 



Charles Brady, (Seal.) 
James Long, (Seal.) 
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By entry of bail for the payment of the debt, inter- 
est and costs, an attachment, issued by a justice of the 
peace under the Act of May 8, 1874, RL. 123, is dis- 
solved, and the goods of the defendant released. 

Wright V. Milliken, 152 Pa., 507. (1893.) 

Act July 9, 1879, P.L. 184, enlarging jurisdiction of 
the justice of the peace to include cases where the sum 
demanded does not exceed $300, embraces proceedings by 
attachment under Act May 8, 1874, P.L. 123. 

Wright V. MiUiken, 152 Pa., 510. 
Jacoby v. Shafer, 105 Pa., 610. 

The forthcoming bond is such as may be given by 
defendant when personal service shall have been made 
upon said defendant; for, if defendant is outside of the 
jurisdiction, he cannot be served, and the Constable is 
obliged to make his return, stating that he has attached 
goods of the defendant, if he did succeed in so attaching 
the same, as follows: 

RETURN OF CONSTABLE. 

By virtue of the within attachment, on the 22d day 
of Februar}', 1908, I attached one bay horse, one sorrel 
horse, one two-seated surrey, one set double harness and 
two blankets of defendant, and left a copy of said attach- 
ment and inventory with John Smith, in whose possession 
the said property was found, and do further return that 
defendant cannot be found in the county. 
So answers, 

JAMES MOYER, Constable. 

And if he did not succeed in so attaching the same, 
he must state that fact as follows: 
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RETURN OF CONSTABLE. 
February 22, 1908, failed to find any property of 
defendant, and do further return that defendant cannot be 
found in the county. 
So answers, 

JAMES MOYER, Constable. 

If the writ of attachment shall not have been served, 
an alderman or justice of the peace shall issue a summons 
against the defendant, returnable as summonses issued 
by a justice of the peace are now by law returnable, and 
if the said summons shall be returned personally served, 
or that the defendant, after diligent inquiry, canilot be 
found in the county, then, in either case, the alderman 
or justice of the peace shall proceed to hear and deter- 
mine the cause in the same manner as upon a summons 
personally served. Act May 8, 1874, P.L. 123, Sec. 3. 



SUMMONS ISSUED IN CASE WHERE THE 

DEFENDANT SHALL NOT HAVE BEEN 

SERVED PERSONALLY. 

Commonwealth of Pennsylvania, ) 
County of Montgomery, j 

To James Moyer, Constable of Upper Gwynedd Town- 
ship, said county, ("or to next constable most con- 
venient to defendant" omitted, because defendant is 
a non-resident.) 

GREETING: 

You are hereby commanded to summon Charles 

Brady to be and appear on the 2d day of March, 1908, 

between the hours of 9 and 10 o'clock in the forenoon 

before Ellwood Hoot, one of the justices of the peace in 
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and for said county, at his office in the village of West 
Point, Upper Gwynedd Township, nearly opposite the 
Post Office, said county, to answer Samuel Heebner, in 
a plea of debt or demand "arising from contract, either 
express or implied," not exceeding Three Hundred Dol- 
lars, pursuant to and following a return to a writ of at- 
tachment by constable stating that defendant could not be 
found. 

Witness our said justice, who hath hereunto sub- 
scribed his name and affixed his seal this 24th day of 
February, A.D., 1908. 

ELLWOOD HOOT, (Official Seal.) 

Justice of the Peace. 
My commission expires first Monday of May, 1910. 

Attest: I do hereby certify that the foregoing is a 

true and correct copy of the original summons in the suit 

of Samuel Heebner v. Charles Brady. 

ELLWOOD HOOT, J.R 

RETURN OF SUMMONS AGREEABLY TO 
ACT JULY 9, 1901, P.L. 614, §2. 
(Providing defendant is found by officer.) 
Served the within summons upon defendant, Charles 
Brady, by handing a true and attested copy thereof to him 
personally, February 26th, 1908. 
So answers, 



Affirmed and subscribed 

to before me this 26th V JAMES MO YER, Constable. 



[ 

day of February, 1908. J 



ELLWOOD HOOT, (Official Seal.) 

Justice of the Peace. 
My commission expires first Monday of May, 1910. 
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.While the Act of May 8, 1874, P.L. 123, does not 
state that the constable must be sworn to his return, yet 
it would be the safest plan to have the constable make a 
sworn return to the service of the writ of attachment 
under said Act, as well as the Act of July 12, 1842. 

RETURN OF SUMMONS. 
(Providing Defendant is not found by officer.) 
February 26, 1908, n. e. i. 
So answers, 

Affirmed and subscribed 

to before me this 26th ► JAMES MOYER, Constable, 
day of February, 1908. 

ELLWOOD HOOT, (Official Seal.) 

Justice of the Peace. 
My commission expires first Monday of May, 1910. 



WRIT OF EXECUTION. 
Commonwealth of Pennsylvania, ) 
County of Montgomery, ) 

To James Moyer, Constable of Upper Gwynedd Town- 
ship, said county, ("or to next constable most con- 
venient to defendant" omitted, because defendant is 
a non-resident.) 

GREETING: 
Whereas, Samuel Heebner, on the 2d day of 
March, 1908, obtained judgment before me, the sub- 
scriber, one of the justices of the peace, in and for said 
county, against Charles Brady, for a debt of Seventy-five 
and 50-100 Dollars, as well as all costs in that behalf ex- 
pended and endorsed on this writ. These are, therefore, 
to command you to levy the said debt and interest 
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thereon, with the costs, and the costs of this execution 
of the goods and chattels of the defendant by distress and 
sale thereof, according to law, returning the overplus, if 
any, to the defendant. And how you have acted in the 
premises . return to me on the 23d day of March, 1908, 
together with this precept. 

Witness my hand and seal this 3d day of March, 
A.D., 1908. 

ELLWOOD HOOT, (Official Seal.) 

Justice of the Peact. 
My commission expires first Monday of May, 1910. 



LEVY ENDORSED ON WRIT OF EXECUTION. 

Now, March 4th, 1908, by virtue of the within writ 
to me directed, I have levied upon the following goods 
and chattels: One bay horse, one sorrel horse, one two- 
seated surrey, one set double harness and two blankets. 

Seized and taken in execution as the property of 
Charles Brady. 

JAMES MOYER, Constable. 



CONSTABLE'S RETURN. 

(Endorsed on execution.) 

Levied, sold, and money paid into the office of Ell- 
wood Hoot, Esq., Justice of the Peace. 

So answers, 

JAMES MOYER, Constable. 

March 18, 1908. 
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temnel H«ebn«r 

▼. 
Ckarlea Bmdy. 



COSTS. 

Justices 

Affidavit I .80 

Enterlngr ac- 
tion 26 

Enter's bond .60 
Attachment.. .86 

Return 25 

Summons .26 

Return of 
summons... .26 

Hearlngr 60 

Oath 10 

Execution ... .80 

Return 15 

Receiv'fiT and 
payinsT over 
money 1.00 

14.20 

See Act May 23. 
1893, P.L. 117. 



Constable I 



Executing at 

tachment.. 

Mileagre 

8ervin§r sum 

mons .... 
Mlleagre .... 
Serving: exe 

cutlon , 
Mileagre . , 
T a k i n fir in 

ventory . 
AdvertisinfiT 
SellinfiT ffoods 



I .60 

.24 

.50 
.24 

.60 
.24 

.10 
1.00 
2.25 

$6.57 



See Act Feb. 17, 
1899, P.L. 8. 



APPENDIX 

DOCKET ENTRIES. 

Attachment under the Act of 1874. 

February 21, 1908, plaintiff, Samuel 
Heebner, appears and makes affidavit 
that the defendant, Charles Brady, a 
non-resident, is indebted to him in the 
sum of Seventy-five Dollars, over and 
above all discounts which he, the said 
Charles Brady, defendant, may have 
against him. 

Eo die, (February 21, 1908), Bond 
in the sum of One Hundred and Fifty 
Dollars, with approved sureties filed, 
and an attachment issued and directed 
to James Moyer, Constable, returnable, 
February 24, 1908, at 10 o'clock a-m, 

February 22, 1907, James Moyer, 
Constable, returned on affirmation: 

"By virtue of the within attachment 
on the 22nd day of February, 1908, I 
attached one bay horse, one sorrel horse, 
one two-seated surrey, one set double 
harness and two blankets of the defend- 
ant, and left a copy of said attachment 
and inventory with John Smith, in 
whose possession the said property was 
found, and do further return that 
defendant cannot be found in the 
County." 

So answers, 

JAMES MOYER, Constable. 
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February 24, 1908, summons issued 
to James Moyer, Constable, returnable 
March 2, 1908, between the hours of 9 
and 10 o'clock a, m. 

And now, February 26, 1908, sum- 
mons returned 

"February 26, 1908, n. e. i." 
So answers, 

JAMES MOYER, Constable, 
on affirmation. 

And now, March 2, 1908, hearing at 
10 o'clock a, m. 

Plaintiff present. 
Defendant not present. 

Plaintiff sworn claims the sum of 
Seventy-five Dollars, and Fifty Cents, 
interest, being the amount of a book 
account for goods sold and delivered to 
the said Charles Brady, defendant be- 
ginning on the first day of August, A.D. 
1907, and ending the fifteenth day of 
December, A. D. 1907. 

Plaintiff produces statement as w)ell 
as book of original entries. 

And now, March 2, 1908, after 
hearing, judgment publicly given in 
favor of plaintiff and against defendant 
by default in the sum of Seventy-five 
and Fifty One-hundredth Dollars, and 
costs of suit. 
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And now, March 3, 1908, execution 
issued to James Moyer, constable, re- 
turnable March 23, 1908. 

March 18, 1908, Constable returned. — 
'^Levied, sold and money paid into the 
office of Ellwood Hoot, Esq., Justice of 
the Peace. So answers James Moyer, 
constable." 



Petition for Payment of Money Charged Upon Real 
Estate, by Proceedings in the Orphans' Court, by 
Last Will and Testament, or Otherwise. 

(Act of March 22, 1907, P.L. 29.) 

PETITION: 

In the Orphans' Court in and for the County of Mont- 
gomery, Pennsylvania:' 

To the Honorable, William F. Solly, President Judge 
of said Court: 

The Petition of James Carson, of the Borough of Nor- 
ristown. Pa., 

RESPECTFULLY REPRESENTS: 

That John W. Carson, father of your petitioner, died 
in the said Borough of Norristown, on the 5th day of 
December, A.D., 1895, leaving a last will and testament, 
dated the ist day of June, A.D., 1894, which, since his 
death, was duly probated, and now remains on file and 
of record in the oflfice of the Register of Wills, at Norris- 
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town, in and for said County of Montgomery, and wherein 
he provided, inter alia, as follows: 

"Item — I devise my house and lot, located at No. 
605 Swede street, Korristown, Pa., unto my son, Arthur 
Carson, his heirs and assigns, at the valuation of Twenty- 
five Hundred Dollars, (Two Thousand Dollars of said 
sum to^be and remain a charge upon and running with 
the land for the benefit of my son Thomas, who is an 
invalid, he to receive the interest thereon at 5 per cent, 
per annum, on the first day of the months of April and 
October, during the period of his natural life, and imme- 
diately after my decease, whosoever shall be the owner at 
that time, shall pay the said principal sum unto my other 
six children, their heirs or legal representatives, in equal 
shares, share and share ^like), the remaining Five Hun- 
dred* Dollars to be deducted from my said son Arthur's 
share, in the distribution of my estate, it being optional, 
however, on his part to accept or refuse the same within 
one year after my decease; but in the event of his failure 
to exercise his option within said period of one year, my 
executors are hereby directed thereafter to sell the same 
and account for the proceeds of sale as part of the residue 
of my estate." 

That the said Arthur Carson did accept said real 
estate at the valuation, charged as aforesaid by a paper 
writing, filed in the Office of the Register of Wills and the 
office of the Qerk of the Orphans' Court of said county, 
on the first day of April, A.D., 1896. 

That said real estate. No. 605 Swede street, Norris- 
town, Pa., 

(here insert full description), 
by sundry mesne conveyances, now vests in one Jacob 
Cow^den. 
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That the said Arthur Carson departed this life the 
first day of December, A.D. 1907, in consequence of 
which the said Two Thousand Dollars, wherein your 
petitioner has a one-sixth interest, became immediately 
due and payable. 

That your petitioner has made demand upon the said 
Jacob Cowden for payment of his said share, but without 
avail. 

Your petitioner, therefore, makes application for the 
payment of his said share, and prays that your honor will 
cause due notice to be given to the said owner of the 
hereinbefore described real estate and to such other per- 
sons as may be interested, either by service or publica- 
tion, and that you will proceed according to equity to 
make such decree or order for the payment of said charge 
out of said real estate as shall be just and proper, agree- 
ably to the Act of Assembly in such case made and pro- 
vided. 

And he will ever pray, &c. 

JAMES CARSON. 

Montgomery County, ss: 

' James Carson, being duly affirmed, according to law, 
doth depose and say that the facts set forth in the fore- 
going petition are true and correct, as he verily be- 
lieves. 



James Carson. 



Affirmed and subscribed 
to before me this 23d 
day of March, A. D., 
1908. 

EUGENE D. EGBERT, (Official Seal.) 

Justice of the Peace. 
My commission expires the first Monday of May, 1910. 
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DECREE: 

Now, March 23d, 1908, the Court, having heard, 
read and considered the foregoing petition, do hereby 
order that notice be served upon Jacob Cowden, owner 
of the real estate described in said petition, personally or 
at his place of abode, requiring him to appear in said 
Court, on Tuesday, the 31st day of March, A.D., 1908, 
at 10 o'clock, to show cause why said. charge or share 
thereof, claimed by the petitioner, should not be paid. 

BY THE COURT. 

Wm. F. Solly, RJ. 
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APPENDIX 45 

Form of Petition under the Act of June 8, 1907, P. L 
^03, for the appointment of a Jury of View for 
the vacation of an alley, lane or passageway. 

PETITION. 

To the Honorable, the Judges of the Court of Quar- 
ter Sessions of the Peace, in and for the County of Mont- 
gomery, Pa.: 

The Petition of the undersigned 

RESPECTFULLY REPRESENTS: 

That in the plotting of lots in the Borough of K., 
in the County of Montgomery, and State of Pennsylva- 
nia, there was laid out an alley, fifteen feet in width, ex- 
tending from Myrtle street to Beach street, between Penn 
and High streets, as shown in draft hereto annexed. 

That owing to the conformation of the land in that 
vicinity, it is practically impossible, excepting upon the 
expenditure of large sums of money, to keep the same in 
condition as a passage-way, on account of a small stream 
of water which runs through the same. 

That the public in general habitually throw all kinds 
of garbage into said alley, and though repeatedly notified 
to desist, still persist in maintaining said nuisance and in 
polluting the said stream, to the annoyance of the owners 
and occupiers of the properties abutting on said alley. 

That the Board of Health of the said Borough has 
declared said alley a public nuisance and a menace to the 
health of said owners and occupiers along the line thereof, 
and their certificate to that effect is hereto attached and 
made a part hereof. 

Your Petitioners, therefore, pray Your Honors that 
said alley or so much thereof as may be necessary be va- 
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46 APPENDIX 

cated and to that end to appoint a Jury of View, of six 
men, being duly qualified residents of the county, to 
view the premises and recommend, and to make report as 
to whether or not the same should be vacated and award 
the damages and assess the benefits, if any, agreeably to 
the Act of Assembly, in such case made and provided. 

And they will ever pray, etc. 

John DeLaney. 

(Two or more signatures.) 
Montgomery County, ss: 

John DeLaney, being duly affirmed according to law, 
doth depose and say that the facts set forth in the forego- 
ing Petition are true and correct, as he verily believes. 

Affirmed and subscribed \ 

to before me this I sth ( t t -r^ t 

, r T A T-w ? John DeLaney. 

day of January, A.D. I "^ 

1908. / 

Thos. P. Scott, (Official Seal), 

Justice of the Peace. 
My commission expires ist Monday of May, 1909. 

AND NOW, to-wit: The i6th day of January, A.D. 
1908, the Court, having heard, read and considered the 
foregoing Petition, do hereby appoint A., B., C, D., E. 
and F., Jurors, to view and vacate the alley described in 
foregoing Petition, agreeably to prayer thereof. 

By the Court, 

H. K. Weand, J. 

Note. — A plot or draft of the said alley should be pre- 
pared by some competent person and attached to said 
Petition. 
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APPENDIX 47 

There should also be attached to said Petition the 
Certificate of the Bureau of Health or Health Officers of 
the city, county, township, borough or district in which 
said nuisance exists. 

The Certificate may vary in form, so long as it is in 
conformity with the Act of Assembly. 

REPORT OF THE JURY OF VIEW. 

To the Honorables, the Judges within-named: 

We, the undersigned jurors, appointed by the within 
Order of Court, to view the alley therein mentioned, 

RESPECTFULLY REPORT: 

That after having been duly sworn or affirmed to 
faithfully perform our duties, according to law, and after 
having given notice to the abutting, contiguous and adja- 
cent owners and all others that were likely to be affected 
by the proceedings, of the time and place of the first meet- 
ing, we met, on January 30, A.D., 1908, at 10 o'clock a. 
m., pursuant to the within Order of Court, at the place of 
beginning, where said alley intersects said Myrtle street, 
and then proceeded to view the premises. 

After having viewed the same, we inquired into the 
same and took the testimony of witnesses in favor of the 
vacation of said alley and those opposed thereto, heard the 
arguments of counsel for and against the vacation of the 
same, and at the conclusion thereof, retired, and deliber- 
ated upon the same. 

After taking into consideration the nuisance com- 
plained of and after considering the advantages and dis- 
advantages to the property owners abutting, contiguous 
or adjacent upon said alley, do hereby report that the said 
alley is a public nuisance and a menace to health, and do. 
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48 APPENDIX 

therefore, recommend that the whole of said alley begin- 
ning (here set out the description of the same in full, by 
courses and distances) be vacated and award damages and 
assess benefits, as follows: 

To John Smith, (describing his property), we award 
$50 damages. 

Upon George Jones, (describing his property), we 
assess $50 benefits, eta 

WITNESS our hands this 30th day of January, A. 
D., 1908. 

A. 
B. 
C 
D. 
E. 
F. 

Jurors. 
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